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ORIGIN AND BACKGROUND OF AUTHORITY

In the fall of 2006 two meetings were called by the Maryland

Public Service Commission on October 25, 2006 and November 29,
2006 to all stakeholders involved with or affected by the State’s
Underground Facilities Law to discuss the status of the application and
enforcement of the law, and, in particular, its compliance with the
Federal Pipeline Safety Act legislation then pending before the United
States Congress.

Several hundred people attended these two meetings, all stakeholders of
the State Underground Facilities Law such as contractors, utility
companies, locators, one call miss utility system, county and local
government officials and developers.

As aresult of discussions at these two meetings, it was decided to create
a stakeholders steering committee work group tasked with the following
goals, that is, to review the current State underground facilities “Miss
Utility Law” (1) to make substantive and non substantive revisions in
light of current practices and experience since the last enactment of the
law in May 1990; (2) to bring Maryland’s law in harmony and
compliance with the 9 damage prevention program elements and
provisions of the then pending Federal Pipeline Safety Act legislation
which subsequently has become a federal law; and (3) to review and
incorporate as appropriate the best practice recommendations of the
Common Ground Alliance.



The members of the stakeholders group which was established
were:

Chairman James Barron — Ronkin Construction — Contractor
Representative
Scott Brown — Washington Gas Light — Gas Representative

John Clementson- Maryland Public Service Commission— Regulator
Representative

Wayne Gilmer — Utiliquest — Locator Representative

Tom Hastings — One Call Concepts Locating Service — Locator
Representative

Vince Healy (replaces Nelson Sneed) — Verizon — Telephone
Representative

Brian Holmes — Maryland Transportation, Builders and Materials
Association — Contractor Representative

(resigned August 2009)

Gary Kaufman (replaced John Eichhorn) — Comcast — CATV
Representative

Matt Ruddo — One Call Concepts, Inc. — Call Center Representative

Nelson Smith — Maryland State Highway Administration — State
Highway Representative



Tom Baldwin (replaced Pete Parr) — Baltimore Gas & Electric
Representative

Kevin Woolbright — Washington Suburban Sanitary Commission —
Water/Sewer Representative

Artie Bell IIT — Burgemeister Bell, Inc. — Contractor Representative

Zenon Sushko- Maryland Public Service Commission — Regulator
Representative

Bruce C. Bereano — Associated Utility Contractors of Maryland
Representative

Mark Hamrick — Verizon — Telephone Representative

The stakeholders group commenced its regular meetings on June 20,
2007 and conducted more than 65 working sessions meetings — each
approximately three to four hours, to discuss and propose revisions to
the current statute.

The key goals of the steering group have been:

* Establish practices that meet the 2006 PIPES Act 9 key
elements of an effective damage prevention program.

* Establish a sensible law that meets the needs of the
excavating community while protecting all facilities.



* Include stronger enforcement to prevent unsafe
practices utilizing the very effective Damage
Prevention Committee created privately by the
stakeholders over twenty (20) years ago where all
parties are welcome at the monthly meetings to discuss
safe practices and resolve issues. The expectations are
that proposed changes to the law will strengthen the
present damage prevention goals.

* Create a sensible Locate ticket scope to include
response time by facility owners, life of a ticket with a
clear explanation of when a ticket expires while
meeting the needs of the excavating community and
allowing facility owners a reasonable amount of time to
mark their facilities.

The final product of the stakeholders group was presented to the
Maryland General Assembly in the 2010 legislative session as Senate
Bill 911, and House Bill 1290. Senate Bill 911 was enacted by the
legislature and the Maryland Underground Facilities Damage Prevention
Authority was created, and Maryland’s underground facility damage
prevention law, more commonly known as the Miss Utility Law, was
updated.

Unlike the history of other state statutes, when Maryland’s underground
facilities law was enacted originally, over 20 years ago, it was left to the
private sector and not government regulators nor any government
agency to implement and apply the statute. Generally speaking, this
approach has worked very well over the years with all of the various
stakeholders communicating and working well together with mutual
respect and trust and commitment to the goal of public safety through
training and education and compliance with the statute. The stakeholders
established, over 20 years ago, the MD/DC Miss Utility Damage
Prevention Committee which meets monthly to address and
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resolve the day-to-day practical issues and problems that occur with the
statute.

In addition, the stakeholders who are owners of underground facilities
also established over 20 years ago a MD/DC Miss Utility Subscribers
Committee which meets regularly to work on public education and
outreach programs, damage prevention programs, and advertisements
concerning knowledge of and compliance with the law for the purposes
of public safety and avoidance of interruption of services.

Accordingly, it is with this unique background and history of the
development and implementation of the Maryland Underground
Facilities Law that compliance with the 9 elements of the Federal
Pipeline Safety Act was addressed and met in the revisions and changes
proposed while keeping Maryland’s existing approach, structure and
operation of the law.

The new Law went into effect on October 1, 2010. Although created by
the legislature, MDUFDPA is a stakeholder-run organization that has the
ability to enforce the Miss Utility Law in the form of mandatory training
or fines for violators.

All nine members of this Authority are appointed by the Governor to
serve staggered two-year terms. They do not receive any compensation

or any reimbursement for expenses. The makeup of this Authority is as
follows:

Two underground facility owners that are Maryland members
of the Maryland/DC subscribers committee;

One from the Associated Utility Contractors of Maryland;
One from the Public Works Contractors Association of Maryland;

One from the One-Call Centers operating in the State;
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One that represents the underground utility locator community
selected by the Maryland members of the Maryland/DC
Damage Prevention Committee;

One from the Maryland Association of Counties with experience
in the field of underground utilities;

One from the Maryland Municipal League with experience in the
field of underground facilities;

One person from the general public selected by the appointed and
qualified members of the Authority.

On February 25, 2011, the Authority was fully appointed and composed
and commenced deliberations and operation. Its first annual report to
the Governor and the General Assembly was filed in January 2012. The
Authority accomplished the important organizational work of electing
officers, adopting an official seal, crafting by-laws and a Code of
Conduct and mission statement, creating a website (www.mddpa.org),
publicizing meeting dates, and taking advantage of opportunities for
educating the public about the importance of marking underground
facilities before digging and the role of the Authority in enforcing the
State law. The Authority also created a damage prevention brochure
which was printed to use for distribution.

The Authority was successful in getting seed funding from the Maryland
Damage Prevention Committee, the Utilities Service Protection Center
of Delmarva, Inc. (USPCD), and Baltimore Gas and Electric. Because
the Authority is prohibited by law from receiving appropriations from
the State budget, a grant request was filed with the U.S. Department of
Transportation Pipeline and Hazardous Materials Safety Administration
for $100,000.00. Authorized by the Governor, the purpose of the grant
request is to establish an office and professional staff, manage the
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website and public outreach, and record process and track all probable
violation cases. Funding the Authority and encouraging the filing of
probable violations were two of the important issues that were carried
forward into the second year of the Authority.

The Authority was successful in being awarded $95,000.00 by the
Federal Government, $47,500.00 of which has been received by the
Authority in November of 2012 to commence the goals and objectives of
the grant. The balance $47,500.00 was received by the Authority in
April of 2013upon federal procedure verification of use and expenditure
of the first half of the grant money.

Additionally, in January 2014 the Authority again submitted a request
for the U. S. Department of Transportation, Pipeline and Hazardous
Materials Safety Administration’s (PHMSA) State Damage Prevention
Grant in the amount of $100,000.00. The request was submitted to
secure funds to continue the now successful and growing operational
expenses of the Authority in receiving and researching Notices of
Probable Violations.

In September 2014, the Authority received notification from PHMSA
that its application for the 2014 State Damage Prevention Grant had
been accepted in the amount requested of $100,000.00. The 2014 State
Damage Prevention Grant Year runs from September 22, 2014 to
September 21, 2015. The Authority received it’s first 50%, $50,000.00
distribution on October 29, 2014.



AUTHORITY MISSION STATEMENT

Pursuant to the legislative intent enacted by the Maryland General
Assembly, as part of the State Underground Facilities law, Article Public
Utilities, Title 12, Section 12-102, the mission statement adopted by the
Authority is as follows:

MISSION STATEMENT

The Authority seeks to protect underground facilities of owners in the
State of Maryland from destruction, damage or dislocation to prevent:

-death or injury to individuals;
-property damage to private and public property; and
-the loss of services provided to the general public.

To accomplish this, the Authority seeks to promote, enhance, and assist
the State of Maryland in enforcing the Maryland underground utility
damage prevention law and furthering programs through efforts that
include consistent enforcement, effective public education, and the
constant knowledge that public safety through reduced damages is our
prime concern.



MEMBER

Kevin Woolbright, Chair
Marcia Collins, Vice Chair
Bernard W. Cochran, Treasurer*
Thomas C. Baldwin*

Arthur Bell**

Veronica Davila-Steele

Walter F. Gainer

Thomas L. Hastings

R. Thomas Hoff, Sr.*

STAFF

Bruce C. Bereano, Secretary

MARYLAND UNDERGROUND FACILITIES
DAMAGE PREVENTION AUTHORITY

MEMBERS AND STAFF

REPRESENTING

Underground Facility Owners

Maryland Association of Counties

Maryland Municipal League

Underground Facility Owners

Associated Utility Contractors of Maryland

General Public

Public Works Contractors Association

Underground Utility Locators

One Call Centers

James A. Barron, Executive Director

ORGANIZATION

WSSC

Baltimore City DPW

City of New Carrollton DPW

BGE

Burgemeister-Bell Inc.

Take Two Hair & Skin Salon and
Double Take Hair Studio

W. F. Wilson & Sons, Inc.

One Call Concepts Locating
Services. Inc.

One Call Concepts, Inc.

Office of Bruce C. Bereano

Barron Consulting Services, LLC

* Appointment ended September 30, 2014 but remains seated until a replacement is appointed by the Governor.

*% (Can serve one more term.
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SUMMARY OF AUTHORITY ACTIVITIES AND ACTIONS

During Calendar Year 2014

Since January 1, 2014, the Authority, which is fully appointed by the
Governor and therefore operational, has conducted the following
activities and actions:

The Authority has held 11 publically announced meetings at the Miss
Utility One Call Center, Conference Room, Suite 104 Hanover,
Maryland 21076. All meeting dates were announced and posted in the
General Assembly Notice of Meetings document and on the Authority
website.

At the January 8, 2014 meeting, the Authority elected the following new
officers: Kevin Woolbright as Chair, Marcia Collins as Vice-Chair and
Bernard W. Cochran as Treasurer.

The Authority was awarded the $100,000 2014 State Damage
Prevention Grant from the Pipeline and Hazardous Materials Safety
Administration (PHMSA) and received the first 50%, $50,000
distribution of the award in October of 2014. The second 50%, $50,000
distribution of the award is expected in April of 2015. The 2014 Grant
Year runs from September 22, 2014 to September 21, 2015.

James A. Barron by contract with Barron Consulting Sevices, LLC
continued as the Authority’s Executive Director. Barron was the
chairman of the Stakeholder Group that drafted the revised Title 12
Legislation adopted by the Legislature in the 2010 Legislative Session.
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A retired excavator, Barron was a founding member of the Authority
when it was initially authorized in 2011.

Article VIII of the Authority By-laws required by law for the conduct of
its business was revised to establish a procedure when a vacancy occurs.
A copy of the revised by-laws is Appendix A of this Report.

The Authority adopted as required by law a Code of Conduct for its
members, copy of which is Appendix B of this Report.

The Authority’s PowerPoint presentation was revised and enhanced,
posted on the website, and used to explain the role and activities of the
Authority as well as the accomplishments of the Authority in 2014. The
Power Point was presented at the Delmarva Damage Prevention and
Training Seminar on September 4, 2014 and at the Greater Chesapeake
Damage Prevention Training Conference on October 30, 2014.
Additionally, the presentation was presented as a case study to the
Common Ground Alliance (CGA) Stakeholder’s Advocacy working
Subcommittee at their meeting in Las Vegas on November 12, 2014,
The presentation is also scheduled to be presented to a working
stakeholder group in California that is in the process of drafting Damage
Prevention Legislation in that state. They are interested in mirroring the
Maryland Model of the Enforcement Authority. Outreach continued
with several Authority members attending the MML and MACo
Summer Conferences as well as the Greater Chesapeake Damage
Prevention Training Conference in October. New Authority brochures
were developed and distributed at the various conferences and at other
educational opportunities. For the first time, the Authority had its own
booth at the Greater Chesapeake Damage Prevention Training
Conference and plans on continuing with that booth at multiple
conferences throughout 2015.

Links to the Authority’s website are established on the One Call
Concept, Miss Utility and the USPCD’s websites. In addition, members



were encouraged to recommend links that could be placed on the
Authority’s website to other relevant organizations and conferences.

The Authority received forty-seven (47) Notices of Probable Violation
(NPV’s) in 2013.

* Of those forty-seven (47), eight (8) were closed in 2013.
o Six (6) for insufficient evidence,
o One (1) with fines totaling $2,000.00 and Damage Prevention
Training completed, and
o One (1) where the complainant withdrew the complaint.

* Of those forty-seven (47), seven (7) were appealed to the Circuit
Court of Anne Arundel County. Those will be discussed later on
pages 15, 16 & 17 of this report.

* The remaining thirty-two (32) were carried over into 2014 and
acted upon as noted below:

o Three (3) were closed in 2014 for insufficient evidence,

o One (1) was closed in 2014 because the Authority determined
there was no violation of the statute,

o Sixteen (16) were closed in 2014 with fines totaling $21,500
and Damage Prevention Training completed,

o Seven (7) remain open into 2015 with fines paid totaling
$21,500 and Damage Prevention Training yet to be
completed, and

o Five (5) remain open into 2015 for action;

* One (1) had a hearing scheduled on 11/5/14 but was
postponed to 2/4/15 and
* Four (4) where the Authority has been unable to make
contact with the Probable Violator. Those four (4) will
either:
* Have the Probable Violator subpoenaed to a
hearing or
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* The Authority will issue a decision and place the
fines in collection.

The Authority received an additional fifty (50) Notices of Probable
Violation (NPV’s) in 2014. One of those NPV’s contained nineteen (19)
separate violations bringing the 2014 total of NPV’s to sixty-eight (68).
Those sixty-eight (68) Notices of Probable Violations are currently in
the statuses noted below:

Of those sixty-eight (68), ten (10) were closed in 2014.

o One (1) for insufficient evidence

o Five (5) with fines totaling $21,500.00 and Damage
Prevention Training completed,

o One (1) where the complainant withdrew the complaint

o Two (2) because the Authority determined there was no
violation of the statute, and

o One (1) because the Probable Violator went out of business.

* The remaining fifty-eight (58) that were filed in 2014 were acted
upon as noted below:

o Six (6) remain open into 2015 with fines paid totaling
$14,000 and Damage Prevention Training yet to be
completed,

o One (1) with a $1,500 fine that has not yet been paid nor has
Damage Prevention Training been scheduled,

o One (1) had a hearing scheduled on 11/5/14 but was
postponed to 2/4/15

o Five (5) have recommendation letters sent recommending a
total of $14,000 in fines where hearings have been requested
on 2/4/15,

o Five (5) have recommendation letters sent recommending a
total of $11,000 in fines and no response has yet been
received from the Probable Violator,
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o Twenty-seven (27) have been thoroughly researched and will
be presented to the Authority for review and action at their
1/7/15 meeting,

o Six (6) are currently in research, and

o Seven (7) are new and are awaiting a response from the
Probable Violator to the Authority’s “Notice of
Investigation™ letter.

As noted in the second bullet on page 13, seven (7) decisions of the
Authority were appealed to the Circuit Court of Anne Arundel County.

* One (1) NPV involved a contractor that was excavating without a
valid active Miss Utility Ticket. Clear Evidence was present at the
location in the form of a gas meter located at a residence
approximate fifty (50) feet from the location of the incident where
an underground gas service was damaged during excavation.

The Authority at their September 11, 2013 meeting, held a hearing
on this NPV. A decision was made by the Authority that:

o The contractor did not have a valid active Miss Utility Ticket
which is a violation of Section 12-124 (a) of the statute and
the Authority assessed a $2,000 fine for this violation, and

o There was clear evidence of existing underground gas
facilities at the excavation site which is a violation of Section
12-127 (e) of the statute and assessed a $2,000 for this
violation.

o This is a total of $4,000 in fines, however, the Authority
discounted the total by $1,000 upon completion of Damage
Prevention Training netting a total $3,000 fine.

The Probable Violator appealed the Authority’s decision to the
Circuit Court of Anne Arundel County. Oral Arguments were held
in front of the Circuit Court on April 7, 2014 where the Probable
Violator’s attorney argued the Constitutionality of the Authority.
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A written decision in favor of the Authority was issued by the
Circuit Court on June 9, 2014. A copy of the 21 page written
decision is attached in Appendix G. The Probable Violator
appealed the decision of the Circuit Court to the Maryland Court of
Special Appeals on June 16, 2014. The Authority is currently
waiting for a scheduled date when oral arguments will be held in
front of the Maryland Court of Special Appeals.

The remaining six (6) NPV’s involved a utility locating contractor
working under contract with a facility owner to mark the owner’s
underground facilities. Allegedly, the Probable Violation violated
section 12-126 (a) (c) of the statue by not marking the underground
facilities in a timely manner as outlined in the statute.

The Authority at their July 10, 2013 meeting, held a hearing on
these NPV’s. Decisions were made by the Authority on each NPV
individually as noted below:

o The first two NPV’s had recommended fines of $2,000 for
each alleged violation. After hearing testimony from the
Probable Violator on each of the NPV’s, the Authority felt
there were extenuating circumstances in each NPV and ,
therefore reduced the fine on each NPV from $2,000 to
$1,000 each;

o The third NPV had testimony about very unusual
circumstances that did not allow the marking company to
mark the facility owner’s underground facilities per statute.
After hearing the testimony on that NPV, the Authority
decided to drop all fines and proposed training for that
alleged violation;

o The Probable Violation admitted, under oath, that they were
guilty of the last two NPV’s. The Authority took this into
consideration and reduced the fine on each of those NPV’s
from $2,000 to $500; and
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o Damage Prevention Training was required for the Probable
Violator on all of these NPV’s cumulatively.

The Probable Violator appealed the Authority’s decision to the
Circuit Court of Anne Arundel County. After several
postponements, Oral Arguments were held in front of the Circuit
Court on October 27, 2014 where the Probable Violator’s attorney
argued that a potential conflict of interest existed with several of
the Authority members. Those potential conflicts allegedly
reduced the number of Authority members that could vote for or
against a decision on these six (6) NPV’s to a level that placed the
Authority voting in the absence of a quorum. A simple one page
decision affirming the action of the Authority at their July 10, 2013
hearing was issued by the Circuit Court on November 7, 2014. A
copy of that 1 page written decision is attached in Appendix G.
The Probable Violator appealed the decision of the Circuit Court to
the Maryland Court of Special Appeals on December 4, 2014. The
Authority is currently waiting for a scheduled date where oral
arguments will be held in front of the Maryland Court of Special
Appeals on these six (6) NPV’s.

When Notices of Probable Violation are filed on the Authority Website,
the person filing the complaint can identify one or multiple probable
violations of the Annotated Code of Maryland, Public Utilities, Title 12.
Of the one hundred fifteen (115) Notices of Probable Violation filed
with the Authority to date, one hundred sixty-four (164) specific
probable violations of Title 12 have been alleged. Those probable
violations breakdown into the following categories identified in the
statute and in the numbers associated with each probable violation filed.

* Section §12-121 — Emergency excavation or demolition -

o Twenty-two (22) probable violations filed.
* One (1) Closed — no violation of the law exists.
* One (1) Closed — fine paid and training completed.
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Twenty (20) Open — in investigation phase.

* Section §12-124 (a) — Notice to one-call system -
o Fifty-seven (57) probable violations filed for a first time no

call,

Nineteen (19) Closed — fine paid, training completed
Two (2) Closed — Withdrawn by complainant

Three (3) Closed — Insufficient evidence

One (1) Closed — Probable violator out of business
Six (6) Open — Fine paid, training not yet completed
Six (6) Open — Under subpoena or in collections
One (1) Open — Appealed

One (1) Open — Fine not paid & training not completed
Two (2) Open — Recommendation letters sent, no
response

Four (4) Open — Going to hearing

Twelve (12) Open — New, in research

o Four (4) probable violations filed for a second time no call,

Three (3) Open — Fine paid, training not yet complete
One (1) Open — New, in research

o Two (2) probable violations filed for a third time no call,

One (1) Open — Fine paid, training not yet complete
One (1) Open — New, in research

o One (1) probable violation filed for a fourth time no call,

One (1) Open — Fine paid, training not yet complete

* Section §12-126 (a) (c) — Marking requirements —
o Five (5) probable violations filed for no-marks at all,

Four (4) Closed — Insufficient evidence
One (1) Open — New, in research

o Three (3) probable violations filed for mis-marks

Two (2) Closed — Insufficient evidence
One (1) Open — New, in research

o Eleven (11) probable violations filed for late marks.

One (1) Closed — Insufficient evidence
18



» Six (6) Open — Appealed
* Four (4) Open — Going to hearing

* Section §12-127 — Excavation after notice that facilities marked or
not in vicinity —
o (a)— One (1) probable violation filed for not waiting till the
ticket has been cleared,
* One (1) Open, New in research
o (b) — One (1) probable violation filed for maintenance of the
marks,
* One (1) Closed — Insufficient evidence
o (c) - Fourteen (14) probable violations filed under duty of
excavators,
* Three (3) Closed - Fine paid, training completed
* One (1) Closed - insufficient evidence
* One (1) Open - Under subpoena or in collections
* Three (3) Open - Going to hearing
* Five (5) Open - New, in research
o (e)— Forty-three (43) probable violations filed under clear
evidence
* One (1) Closed, Insufficient evidence
* Fourteen (14) Closed - Find paid, training completed
* One (1) Open — Appealed
= Seven (7) Open — Find paid, training not yet completed
* Four (4) Open — Under subpoena or in collections
* Three (3) Open — Recommendation letter sent, no
response
* Three (3) Open — Going to hearing
* Ten (10) Open — New, in research

Of the One Hundred Fifteen (115) Probable Violations submitted to the
Authority which include One Hundred Sixty-four (164) individual
probable violations of Title 12, upon review and action of the Authority
to date:
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* $143,500.00 in fines plus training have been recommended by the
Authority after initial review,

* $100,000.00 of those fines have either (1) gone to hearing or (2)
been accepted by the probable violators prior to a hearing,

* After a formal hearing or by acceptance of the recommendation of
the Authority by the probable violator, $75,000.00 in fines have
been formally levied against the probable violators and

* $68,500.00 of those fines have been paid today.

* All fines levied by the Authority have included a requirement of
Damage Prevention Training for the Probable Violator and their
employees.

The Authority website continued to be improved in content, in its ease of
use and updated on a continual basis.

The Authority established a $250 filing fee for filing a complaint. The
filing fee is to help cover the costs of the Authority to process and hear
an incident and is a non-refundable fee. With the Authority now ready
to hear reported incidents, the members voted to suspend the filing fee
for 2013 to encourage potential complainants to file incidents they
believe are violations of the law and deserving of action of the
Authority. That suspension of the $250 filing fee extended into 2014
when the Authority re-instated the filing fee at $200.00 effective June 1,
2014 which remained in place for the remainer of 2014.

In 2013, it came to the Authority’s attention that some Maryland
Municipal and County underground facility owners had yet to become
members of the Miss Utility System. The Authority voted to send letters
to these utility owners to explain their responsibilities under State law.
In November of 2013, letters were sent to ninety-two (92) Municipalities
and 4 Counties within Maryland. This is an ongoing effort remained
active throughout 2014. To date, all Maryland Counties are members of
Miss Utility except two of those counties are not marking all of their
underground facilities upon receipt of a Miss Utility Notification of a
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planned excavation or demolition. The Authority will continue to work
with these counties to bring them into compliance with Title 12 in 2015
and may well have to bring Notices of Probable Violations against those
counties if they do not comply. Of the ninety-two (92) municipalities
that received letters from the Authority in 2013, thirty (30) have reported
they do not own or operate underground facilities within their
jurisdiction and, therefore, are not required to become members of the
One Call System. Twenty-one (21) of those municipalities have signed
up with the One Call System and are now receiving notices of planned
excavations and demolitions within their jurisdiction. Two (2) of those
municipalities are currently in review of the proposed service agreement
and should be signed up and operation in 2015. Seven (7) of those
municipalities currently have signed service agreements, are completing
their databases with the One Call System and should be operational in
2015. Of the remaining thirty-seven (37), twenty-nine (29)
municipalities have not responded to the Authority letters sent and eight
(8) have responded, received information on the requirements of Title 12
and joining the One Call System but have not gotten back to the
Authority after their initial contact. These thirty-seven (37)
municipalities will be receiving certified mail in 2015 to complete a
review of Title 12 with the Authority and, if they do own or operate
underground facilities, initiate action to become operational with the
One Call System.

The Authority received notification on November 24, 2014 from the US
Department of Transportations, Pipeline and Hazardous Materials
Administration (PHMSA) that the 2015 State Damage Prevention (SDP)
Program Grant was advertised on the PHMSA Website with a total
funding of $1,500,000 and an award ceiling of $100,000. This is the
same grant program in which the Authority applied for and received the
2014 SDP Grant noted on page 11. The Authority will again be
submitting and application for this grant which is due on January 26,
2015.

The Authority, in conjunction and participation with the MD/DC
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Damage Prevention Committee and the Maryland Subscriber’s
committee conducted numerous education and damage prevention
training sessions concerning the Miss Utility Statute and attended and
participated in a number of trade shows and public events to promote
damage prevention and safe excavation. A list of these training sessions
and events is included as Appendix C of this Report. Specifically,
twenty —three (23) Home, Garden and Trade Shows were attended.
Additionally, Damage Prevention Training Sessions were provided to
thirty-six (36) companies on-site that had ten (10) or more participants to
train. In those thirty-six (36) sessions, One Thousand Eight Hundred
Eight (1,808) participants were trained. And, four (4) quarterly training
sessions were conducted at the One Call Center for companies that had
less than ten (10) participants to train. Those four (4) quarterly training
sessions included fifty-one (51) separate companies and one hundred
twenty-three (123) individual participants.

As the Authority continued with hearings on NPV’s in 2014, it
continued to operate under the guidelines of Maryland Administrative
Procedure Act (APA). The attorneys conducted additional training
sessions with Authority members highlighting the applicable
requirements of the APA while the Authority was in the hearing process.
A copy of those highlighted requirements are included in Appendix E of
this report.

Additionally, the Authority continued to identify certain policies and
procedures that should guide the activity of the Authority. Those
specific documents include an official invoice for fines levied by the
Authority, a collection procedure, accounting procedures, an NPV
procedure and a formal subpoena to be used by the Authority. Those
documents are also included in Appendix E of this report.
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FUTURE ACTIONS AND IMPLEMENTATION BY
AUTHORITY

The Authority will continue to meet publically in 2015 and will continue
with its education and outreach efforts. However, because of an
anticipated increase in NPV submissions, the Authority has altered its
2015 meeting schedule to accommodate that increase. A copy of the
2015 projected meeting schedule is included in Appendix E of this
report.

In the fifth year of its existence, the Authority will be focusing on the
following:

* The Executive Director will continue to assist the Authority
members to, among other things, foster public understanding and
awareness of the importance of underground damage prevention
and the responsibilities of the public to call for utility marking
before excavating; evaluate and process online filing of incidents
that require Authority attention and track all such incidents and any
necessary follow up actions; seek out and oversee efforts to acquire
additional grant support for the work of the Authority; and assist
with the day to day business aspects of the Authority.

* Encourage potential complainants to use the services of the
Authority to address violations of the State underground facilities
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law. Evaluate the implications of continuing with the filing fee.
Continue an aggressive outreach effort to stimulate interest in the
work of the Authority and its ability to successfully address and
correct violations and lack of training that leads to violations.

Develop a fining matrix in an attempt to construct a more objective
method of evaluating fines and develop a matrix of violations
tracking their current status and ultimate outcome.

With the anticipated increase in Notices of Probable Violations
(NPV’s) being filed, the Authority is looking at developing a more
efficient method of dealing with NPV’s by creating a pre-hearing
settlement process that does not infringe on a probable violator’s
due process but allows a probable violator to review and accept a
settlement offer in lieu of going to a formal hearing in front of the
Authority.

Washington Gas and several other stakeholders approached the
Authority with a proposal to draft legislation to begin a process in
Maryland of addressing the National Cross-Bore Issue. That is the
potential of the directional drilling construction process
intercepting or damaging existing underground gas infrastructure
thus exposing that infrastructure to leakage of natural gas to a
potential ignition source ultimately resulting in a possible
explosion. A copy of the proposed legislation is attached to
Appendix H of this report.
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CONCLUSION

The Authority respectfully and sincerely believes that a great deal has
been accomplished by the members of the Authority in complying with
the requirements of the law and getting the Authority up and operating.
The Authority has made every effort to focus on and expand public
awareness and compliance with damage prevention and safe excavation.
The Authority has commenced its complaint process and procedure and

will conduct its operation in a fair and practical fashion always bearing
in mind the purpose of the Authority and intent of the law.

Each of the Authority members appointed by the Governor continues to
serve in a very dedicated, professional and committed fashion to
accomplish the goals of damage prevention and public education.

The Authority hopes that the Governor and the Maryland General
Assembly will use it as a resource of professional knowledge and
practical experience concerning any pending policy or legislative matter
within the scope of the Authority’s role.
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Home Authority Contact Us Miss Utility Training & Safety Notice of Probable Violation Meetings & Events Pay Fine

-

Authority Bylaws
Pursuant To The Public Utility Companies
Article §12-110 (a).

Revised and Voted on
ARTICLEI - NAME

This Authority shall be known as the “Maryland Underground Facilities Damage Prevention Authority” (the "Authority").

ARTICLE II - PURPOSE

The purpose of the Authority is to perform certain duties. Such duties may include, but are not limited to, the review of reports of probable
violations of the Maryland Underground Facilities Damage Prevention (“Law”), making recommendations and determinations relative to
such reports, making recommendations and implementing programs with regard to Public Education and Awareness Programs that
further public safety by the reduction of damage to underground facilities, to monitor, analyze, influence, propose, support or oppose
programs or regulations that directly affect damage to underground facilities serving the citizens of the State of Maryland and to make
recommendations to the Governor and the General Assembly on activities of the Authority and the State damage prevention law.

ARTICLE IIT - COMMITTEE MEMBERSHIP

The Maryland Underground Damage Prevention Authority shall consist of nine (9) voting members representing the following entities:

= Two underground facility owners that are Maryland members of the Maryland/DC Subscribers Committee;

= One from the Associated Utility Contractors of Maryland;

= One from the Public Works Contractors Association of Maryland;

= One from the One-Call Centers operating in the State;

= One that represents the underground utility locator community selected by the Maryland members of the Maryland/DC Damage
Prevention Committee;

= One from the Maryland Association of Counties with experience in the field of underground utilities;

= One from the Maryland Municipal League with experience in the field of underground utilities;
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= One person from the general public selected by the appointed and qualified members of the Authority.

The members are appointed by the Governor of the State of Maryland in accordance with Maryland law. The Authority shall be empowered
to establish one or more subcommittees to assist in performing its tasks.

Qualification To Serve

Membership on the Authority shall be through appointment by the Governor as provided under the Maryland Underground Facilities
Damage Prevention Law.

Term of Appointment

An appointed member shall serve a term of two years and if in good standing may, on recommendation, be re-appointed for an additional
two year term. Request for appointment shall be made in the month of July to be effective with the first regular meeting of the Authority
subsequent to October 1, of any given year.

Officers

The members shall elect from their ranks a Chairperson, a Vice Chairperson, a Treasurer, and a Secretary. These officers shall be
elected at the Authority's first regular meeting of the year and serve for a term of one year. Each officer shall be elected by a majority vote
of the members of the Authority. The Chairperson position will be voted upon first. Following the election of the Chairperson, the Vice

Chairperson position will be voted upon next. Following the election of the Vice Chairperson, the Treasurer position shall be voted upon and
then Secretary.

When no candidate receives a majority of the votes, the candidate who receives the most votes shall be elected to the position. When there
is a tie in the most votes received by two or more candidates for a position, the members shall take another vote, and only those candidates
who were tied for the most votes shall be included in that ballot. This shall continue until one person has received the most votes or a tie
continues to exist. If a tie continues to exist, the previous term’s Chairperson shall choose the person, from the candidates who are still tied
with the most votes, to hold that position for the next one-year term.

The Chairperson shall preside at all meetings except that in his/her absence the Vice Chairperson shall preside. The Secretary shall be
responsible to keep a record of the actions of the Authority. Minutes of the meeting shall be taken and approved by the majority vote of the
subsequent meeting. No other officers and Directors shall be appointed, except that the Chairperson or Vice Chairperson may from time to

time appoint members to head subcommittees.

ARTICLE VII - REMOVAL

Any member may resign.
On the recommendation of the Authority, a member may be removed by the Governor for incompetence or misconduct.

ARTICLE VIII - VACANCIES

Any vacancy of either an officer of the Authority or a member of the Authority shall be filled as soon as practical.

When a vacancy occurs as to an officer of the Authority, the Authority, by secret ballot, unless decided otherwise, shall elect the officer to
the Authority to fill the vacancy for that term by majority of vote of the members of the Authority.

When a vacancy occurs as to a member of the Authority, the procedure to the extent possible shall be as follows:
1. The member leaving the Authority prior to the expiration of his/her term shall promptly and directly notify the chair of the Authority.

2. Except as to the public member of the Authority. the Authority shall promptly and directly notify the entity from which the vacating
member was representing of the vacancy, and request such entity to promptly notify the Governor of the vacancy and submit to the
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Governor a name or names to fill and serve the balance of the term of the vacating number.

3. If a vacancy occurs in the position of public member representative of the Authority, the Chair of the Authority, as promptly as
practical at a meeting of the Authority or otherwise, shall submit to the Governor for appointment a list voted upon and approved by a
majority of the other appointed and qualified Authority members.

4. Unless and until the Governor appoints and fills a vacancy of any member of the Authority, that member, unless he/she resigns
from the Authority, shall continue to serve and be a member of the Authority until the successor is appointed and qualifies.

ARTICLE IX — COMPENSATION

Members shall serve without compensation and without reimbursement for expenses. Nothing contained in this section shall be construed
to prevent any sponsoring organization from compensating their representative on the Authority for salary. expenses, or other
compensation considered as a condition of their employment.

ARTICLE X — MEETINGS

Regular meetings shall be held at least every 3 months, or monthly, or as needed, at a time and place selected by majority vote of
members. Unless suspended by the Chairperson, the regular meetings will be held on the first Wednesday of each month unless that day is
a State or Federal holiday. In such cases, the meeting shall be the next regular workday or a day agreed upon by the majority. If a
scheduled meeting is cancelled due to weather or other reasons, the meeting may be rescheduled or combined with the next regularly
scheduled meeting. Meetings shall be open, however, those attending that are not members or have not been called, shall be allowed to
speak only at the discretion of the Chairperson. All meetings shall follow Robert's Rules of Order. Any regular meeting may be conducted
telephonically (conference call) at the discretion of the Authority.

ARTICLE XI - SPECIAL MEETINGS

The Chairperson may call special meetings. Such notice shall be as far in advance as practical, but not less than three days. Such
meetings may be held at a time and place established by the notice. Special meetings may be by conference call or by other appropriate
telecommunications means approved for the occasion. A quorum of 5 members is required for a special meeting.

ARTICLE XII - ATTENDANCE

Arroll call shall be taken by the Secretary at the beginning of each meeting and a record of those members in attendance shall be kept as
part of the records of the actions of the Authority. To remain in good standing a member must attend 75 percent of all meetings conducted
in a calendar year.

ARTICLE XIII - AMENDMENTS

These bylaws may be amended by a two-thirds (2/3) majority vote of the members present at any regular meeting, if such amendment is
first read and approved by a two-thirds (2/3) vote of the members present at the prior regular meeting of the Authority.

ARTICLE XIV - QUORUM

At any meeting of the Authority, five (5) members present, in person or telephonically, shall constitute a quorum for the transaction of
business. Actions by a quorum shall be deemed to represent the actions of the entire Authority.

ARTICLE XV — ACTIONS AND POWERS

Enforcement action relative to the reports of probable violations shall be undertaken by roll call to vote of those present. A simple majority
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vote of those voting shall be deemed to be the position of the Authority. Members who cannot attend meetings shall not be allowed to send
an alternate representative. When an enforcement action that directly involves the employer of an Authority member, that member shall
have the right to speak on the issue before the Authority and the Authority shall consider the views of the member; however, the member
will abstain from voting. Such abstention shall be reported in the roll call vote. Each member shall vote in person. No person shall vote by
proxy or allow his/her vote to be cast by another.

The Authority may vote on and adopt policies to be used as guidelines during its review and recommendation process relative to reports of
probable violations. Such policies may serve as guidelines, but do not represernt a general order, rule or regulation of the State of Maryland.

Home Authority Contact Us Miss Utility Training & Safety Notice of Probable Violation Meetings & Events Login

file:// /Users/jbarron/Desktop/Executive%20Director/Annual¥%20Reports/2014/By-Laws¥%20.webarchive Page 4 of 4



APPENDIX B

Authority Code of Conduct



Code of Conduct - Maryland Underground Facilities Damage Prevention ...hority | Maryland Underground Facilities Damage Prevention Authority 1/14/15, 9:47 AM

Home Authority Contact Us Miss Utility Training & Safety Notice of Probable Violation Meetings & Events Pay Fine

Code of Conduct

1. Application of Policy

This policy adopted pursuant to the requirements of the Public Utility Companies Article §12-110(b). It is applicable to Authority members
and is intended to supplement, but not replace, federal and state laws governing conflicts of interest applicable to nonprofit corporations.
Persons covered under this policy, as well as their spouse or dependent children, are hereinafter referred to as “interested parties."

I1. Conflict of Interest

A contlict of interest may exist when the interests or concerns of an interested party may be seen as competing with the interests or
concerns of the Maryland Underground Facilities Damage Prevention Authority ( the “Authority”). There are a variety of situations that raise
conflict of interest concerns including, but not limited to, the following:

A. Financial Interests — A conflict may exist where an interested party directly or indirectly benefits or profits as a result of a decision,
policy or transaction made by the Authority. Examples include situations where:

= The Authority contracts to purchase or lease goods, services, or properties from an interested party.

= The Authority offers employment to an interested party, other than a person who is already employed by the Authority.

= An interested party is provided with a gift, gratuity, or favor of a substantial nature from a person or entity that does business
or seeks to do business with the Authority.

= An interested party is gratuitously provided use of the facilities, property, or services of the Authority.

= The Authority adopts a policy that financially benefits an interested party.

Afinancial interest is not necessarily a conflict of interest. A financial conflict of interest exists only when the Authority decides a person with
a financial interest has a conflict of interest.

B. Other Interests — A conflict also may exist where an interested party obtains a non-financial benefit or advantage that he/she would not
have obtained absent his/her relationship with the Authority. Examples include where:

An interested party seeks to obtain preferential treatment by the Authority or recognition for himself/herself or another interested party.

= An interested party seeks to make use of confidential information obtained from the Authority for his/her own benefit (not
necessarily financial) or for the benefit of another interested party.

= An interested party seeks to take advantage of an opportunity or enables another interested person or other organization to
take advantage of an opportunity that he/she has reason to believe would be of interest to the Authority.
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= The Authority adopts a policy that provides a significant nonfinancial benefit to an interested party.

A conflict of interest exists only when the Authority members decide there is a contlict.

IT1. Disclosure of Potential Conflicts of Interest

An interested party is under a continuing obligation to disclose any potential conflict of interest as soon as it is known or reasonably should
be known.

An interested party shall complete the State Ethics Commission financial disclosure form annually by the 30th of April for the preceding
calendar year to comply with State Law.

The Secretary of the Authority of Directors shall file copies of all disclosure statements with the official corporate records of the Authority
and the State of Maryland.

IV. Procedures for Review of Potential Conflicts

Whenever there is reason to believe that a potential conflict of interest exists between the Authority and an Authority member, the Authority
shall determine the appropriate response. This shall include, but not necessarily be limited to, invoking the procedures described below with
respect to a specific proposed action, policy or transaction. The Chair of the Authority has a responsibility to bring a potential conflict of
interest to the attention of the Authority promptly for action at the next regular meeting of the Authority or during a special meeting called
specifically to review the potential conflict of interest.

Where the potential conflict involves an employee of the Authority the Chair shall be responsible for reviewing the matter and may take
appropriate action as necessary to protect the interests of the Authority. The Chair shall report to the full Authority membership the results
of any review and the action taken. The Chair shall determine whether any further Authority review or action is required.

V. Procedures for Addressing Conflicts of Interest

Where a potential conflict exists between the interests of the Authority and an interested party with respect to a specific proposed action,
policy or transaction, the members shall consider the matter during a meeting of the Authority. The Authority shall refrain from acting until
such time as the proposed action, policy or transaction has been approved by the disinterested members of the Authority . The following
procedures shall apply:

An interested party who has a potential conflict of interest with respect to a proposed action, policy or transaction of the corporation shall
not participate in any way in, or be present during, the deliberations and decision-making vote of the Authority with respect to such action,
policy or transaction. However, the interested party shall have an opportunity to provide factual information about the proposed conflict
and/or action, policy or transaction. Also, the Authority may request that the interested party be available to answer questions.

= The disinterested members of the Authority may approve the proposed action, policy or transaction upon finding that it is in the best
interests of the Authority. The Authority shall consider whether the terms of the proposed action, transaction or policy are fair and
reasonable to the Authority and whether it would be possible, with reasonable effort, to find a more advantageous arrangement with a
party or entity that is not an interested party.

= Approval by the disinterested members of the Authority shall be by vote of a majority of members in attendance at a meeting at which
aquorum is present. An interested party shall not be counted for purposes of determining whether a quorum is present, nor for
purposes of determining what constitutes a majority vote of Authority members in attendance.

= The minutes of the meeting shall reflect that the conflict disclosure was made to the Authority, the vote taken and, where applicable,
the abstention from voting and participation by the interested party. Whenever possible, the minutes should frame the decision of the
Authority in such a way that it provides guidance for consideration of future conflict of interest situations.

VI. Violations of Conflict of Interest Policy

It the Authority has reason to believe that an interested party has failed to disclose a potential confiict of interest, it shall inform the person
of the basis for such belief and allow the person an opportunity to explain the alleged failure to disclose.
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If the Authority decides that the interested party has in fact failed to disclose a possible conflict of interest, the Authority shall take such
disciplinary and corrective action as the Authority shall determine.

Home Authority Contact Us Miss Utllity Training & Satety Notice of Pr le Viol Mooti & Events Login
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Outreach and Education
For 2014



Maryland Underground Facilities Damage Prevention Authority
Maryland/DC Damage Prevention Committee
Miss Utility
2014 Home, Garden and Trade Shows

NUCA of DC Suppliers Showcase
Busboys and Poets

Hyattsville, MD 20781

Jan. 16, 2014

Approximate number of attendees: 100

Maryland Home and Garden Show (Spring)
Maryland State Fairgrounds

Timonium, MD

March1-2&7-9,2014

Approximate number of attendees: 60,000

Division of Labor and Industry Employment Rights & Safety Forum
Towson University

Towson, MD

March 19, 2014

Approximate number of attendees: 300

Maryland Plumbing-Heating-Cooling Contractors Trade Show
Howard County Fairgrounds

West Friendship, MD

March 19, 2014

Approximate number of attendees:

Allegany County All Things Home Expo
Allegany County Fairgrounds
Cumberland, MD

March 21-23, 2014

Approximate number of attendees: 700

Home Builders Association of Washington County

Hagerstown Community College’s Athletic Recreational Community Center (ARCC)
Hagerstown, MD

March 22-23, 2014

Approximate number of attendees: 900

Washington Capitals Game

Verizon Center

Washington, D.C.

April 13, 2014

Approximate number of stadium attendees: 18,000



Mid-Atlantic Construction Safety Conference

The Show Place Arena and Prince Georges Equestrian Center
Upper Marlboro, MD

May 8, 2014

Approximate number of attendees: 250

NUCA of DC Safety Meeting

Anchor Construction

Landover, MD

May 14, 2014

Approximate number of attendees: 25

NIH Research Facilities Safety Stand Down Day
National Institutes of Health

Bethesda, MD

May 21, 2014

Approximate number of attendees: 700

DDOT Annual Public Space Week Community Day
4th St, SW

Washington, D.C.

May 31, 2014

Approximate number of attendees: 100

Maryland/Virginia Homebuilders Association Pro Awards
Smokey Glen Farm

Gaithersburg, MD

June 3, 2014

Approximate number of attendees: 200

Home of the Brave Benefit

Car, Truck, Motorcycle & Tractor Show
Rommel Harley Davidson Delmarva
Seaford, DE

June 7, 2014

Approximate number of attendees: 125

Maryland Municipal League (MML) Annual Convention
Roland Powell Convention Center

Ocean City, MD

June 8 -11, 2014

Approximate number of attendees: 1,190

The Stone Store DIY Day

The Stone Store

Hanover, MD

June 21, 2014

Approximate number of attendees: 250



811 Bike & BBQ Party

Laurel, MD

July 12,2014

Approximate number of attendees: 25

38th Tawes Crab and Clam Bake Event
Crisfield, MD
July 16, 2014
Approximate number of attendees: 600

PHMSA 811 at USDOT (Nationals game to follow)
USDOT — M Street

Washington, D.C.

Aug. 7, 2014

Approximate number of attendees: 300

Maryland Association of Counties (MACO) Summer Conference
Roland Powell Convention Center

Ocean City, MD

Aug. 13 -16, 2014

Approximate number of attendees: 1,934

NIH Safety, Health & Wellness Day
National Institutes of Health

Bethesda, MD

Aug. 27, 2014

Approximate number of attendees; 600

Chesapeake Region Safety Council Conference & Expo
Johns Hopkins Applied Physics Laboratory

Laurel, MD

Oct. 1, 2014

Approximate number of attendees: 300

Level Volunteer Fire Company Fire & Injury Prevention Open House
Level Volunteer Fire Company

Havre de Grace, MD 21078

Oct. 5, 2014

Approximate number of attendees: 800

Maryland Home and Garden Show (Fall)
Maryland State Fairgrounds

Timonium, MD

Oct. 17 =19, 2014

Approximate number of attendees: 20,000



Maryland Underground Facilities Damage Prevention Authority
Maryland/DC Damage Prevention Committee
Miss Utility
2014 Damage Prevention Training and Safety Presentations

Midasco, LLC

7121 Dorsey Run Road
Elkridge, MD 21075
January 7, 2014

20 Attendees

ARAMARK — Mount St. Mary’s
16300 Old Emmitsburg Road
Emmitsburg, MD 21727
January 10, 2014

14 Attendees

Pleasants Construction, Inc.
24024 Frederick Road
Clarksburg, MD 20871
January 24, 2014

80 Attendees

Concrete General

8000 Beechcraft Avenue
Gaithersburg, MD 20879
February 4, 2014

31 Attendees

C&M Contractors
Attended the 2/4/14 Concrete General Training noted above

Concrete General

8000 Beechcraft Avenue
Gaithersburg, MD 20879
February 11, 2014

31 Attendees

Harris & Sons Home Improvement
Attended the 2/11/14 Concrete General Training noted above

Gray and Son, Inc.
Timonium Fairgrounds
Fasig Tipton Building
Timonium, MD 21093
February 20, 2014

120 Attendees



Highway & Safety Services
18960 Woodfield Road
Gaithersburg, MD 20879
February 21, 2014

112 Attendees

Gray and Son, Inc.
Timonium Fairgrounds
Fasig Tipton Building
Timonium, MD 21093
February 25, 2014

125 Attendees

Belfast Valley Contractors
3809 Edgewater Place
Baltimore, MD 21222
February 27, 2014

30 Attendees

JHU Applied Physics Laboratory
11100 Johns Hopkins Road
Laurel, MD 20723

March 6, 2014

40 Attendees

** Quarterly Damage Prevention Training
Miss Utility Call Center

7223 Parkway Drive

Hanover, MD 21076

March 27, 2014

20 Companies

24 Attendees

KCI Technologies, Utility Services
936 Ridgebrook road

Sparks, MD 21152

March 28, 2014

20 Attendees

Willbros-T&D Services Lineal
10939 Philadelphia Road
White Marsh, MD 21162
April 4, 2014

198 Attendees

Maryland Jockey Club
Pimlico Race Track

5201 Park Heights Avenue
Baltimore, MD 21215
April 15, 2014

20 Attendees



Anne Arundel County Southern District Roads
350 W. Central Avenue

Davidsonville, MD 21035

April 16, 2014

27 Attendees

Cecil County Technical School
900 North East Road

North East, MD 21901

April 30, 2014

100 Attendees

Skanska Facchina Construction
1301 M Street, SE

Washington, DC 20003

May 5, 2014

60 Attendees

Garrett County Roads Department
375 Francis Sanders Drive
Oakland, MD 21550

May 15, 2014

40 Attendees

Short Course 65" Water & Waste Water
Washington College

300 Washington Avenue

Chestertown, MD 21620

June 3, 2014

60 Attendees

B Frank Joy

5355 Kilmer Place
Hyattsville, MD 20781
June 10, 2014

12 Attendees

** Quarterly Damage Prevention Training
Miss Utility Call Center

7223 Parkway Drive

Hanover, MD 21076

June 26, 2014

16 Companies

33 Attendees

Childs Landscape Contractors
Sandy Point State Park
Annapolis, MD 21401

July 25,2014

65 Attendees



Cherry Hill Construction
8211 Washington Blvd.
Jessup, MD 20794

July 29, 2014

23 Attendees

Cossentino Contracting Company, Inc.
8505 Contractors Road

Baltimore, MD 21237

July 31, 2014

11 Attendees

Skanska-Jay Dee, DC Water
2036 First Street NW
Washington, DC 20009
August 20, 2104

20 Attendees

Dynamic Concepts, Inc.
3458 Bladensburg Road
Brentwood, MD 20722
August 28, 2014

20 Attendees

USPCD - Training Event
Hampton Inn

Salisbury, MD 21801
September 4, 2014

80 Attendees

Cossentino Contracting Company, Inc.
8505 Contractors Road

Baltimore, MD 21237

September 16, 2014

35 Attendees

** Quarterly Damage Prevention Training
Miss Utility Call Center

7223 Parkway Drive

Hanover, MD 21076

September 25, 2014

14 Companies

35 Attendees

Paradigm Training
Cumberland Ramada
100 S. George Street
Cumberland, MD 21502
September 30, 2014

68 Attendees



Paradigm Training
Frederick Holiday Inn
5400 Holiday Drive
Frederick, MD 21703
October 1, 2014

70 Attendees

Paradigm Training
Columbia Holiday Inn
7900 Washington Blvd.
Columbia, MD 20794
October 2, 2014

31 Attendees

Paradigm Training
Middleton Hall
4045 Renner Road
Waldorf, MD 20602
October 7, 2014

35 Attendees

Paradigm Training

Camelot by Martin’s

13905 Central Avenue
Upper Marlboro, MD 20774
October 8, 2014

50 Attendees

Paradigm Training

Aberdeen Holiday Inn Express
1007 Beards Hill Road
Aberdeen, MD 21001
October 9, 2014

100 Attendees

Montgomery County School Maintenance
Bethesda Maintenance Depot

10901 Westlake Drive

Rockville, MD 20852

November 6, 2014

30 Attendees

** Quarterly Damage Prevention Training
Miss Utility Call Center

7223 Parkway Drive

Hanover, MD 21076

November13, 2014

9 Companies

31 Attendees



Montgomery County School Maintenance
Randolf Depot

1801 Old Randolf Road

Silver Spring, MD 20902

December 5, 2014

30 Attendees



APPENDIX D

Notice of Probable
Violation Process and

Summary & Breakdown of
2014 NPV’s



(1ep397)
1BYj0
10 aui4

uois|aa(

uopdo
Buueay
/M sauyy
pasodoid
Buipnjou
uolJe|oIA
o}
auloads
12597

(soy97)

4

pa|npayag
Bupeay

| Kuoying/m |

(+o1B10IA
ajqeqoid

ojiapa) [N

suibag

sSa201d

SS300¥d NOILVTOIA 3719vE0¥d 40 3J11LON

(4ap397) ojuj asow
leyay
(1ape) e
1SSy ® ‘A3
Ao A
s Laton ) MRy JEIS AdN




view
viewe

vz
VULV

ued)
vLeiv
ViRIL

vl
view
viw
iy

£HOLIO0L
CHOL/L
eLoML
uedo
usdo
uado
uedo
Euew
usdo
uado
EHOLOL
£U9LI0L

viay
uado

viewe
uedo

v
LT
€IS

Paso|) aeq

“pereidwoo Buiuies) 'pred aui4

‘paso)

pa1a|dwod 1ok jou Bujuies) “pred aul4 ‘uadg
pajejdwoo jo4 Jou Buluies) “pred sul4 ‘uadQ
paja|diiod 194 Jou Buiuiel) “pied auid4 “uadg
pajaidwoo 124 jou Buiutes) “pied auty "uadQ
B0USPIAG JUBYNSU| PAsOI)

pauodisod - ¥102/5/L} Panpayas BuuesH "uado
eusodqns e Buinsing - uedo

‘pajajdwion Buiutes) ‘pled auly "pasol)
‘paja|dwoo Bujujes) ‘pred auly "pasol)

S0UBPIAG JUBYNSU| PasoI)
‘pajaidwod Buiutes ‘pied sul "pasojd

euaodgns e Buinsing - uadQ
‘pajajdwod Bujuies ‘pred auly peso)
‘pojajdwod Bujuien ‘pied auly ‘pasol)

‘pajejdwoo Bujuies ‘pred suly pasolD
‘pajadwoo Bujues) ‘pred aul4 pasoi)
‘patedwoo Bujuies ‘pied sul4 “pasol)
‘pajajdwoo Butuies ‘pied auly “paso|)

B0UBPIAG JUBYNSU| PAsO)
BOUBPIAB JUBIYNSU| 'PasOI)
22UBPIAR JUBIYNSU| "PaSO|D

9589 JO SluaW uo pajeaddy

2582 Jo Sjuaw uo pajeaddy

8589 JO SJuaW uo pajeaddy

9583 JO SJUall Uo pajeaddy
jweuedwo? Aq uMeIpUYIA ‘Pasol)
2589 JO sjuawW uo pajeaddy

2sed Jo sjuau uo pajeaddy
20UBPIAB JUBIYNSU| "PASOID
pajeldwoo Buuies ‘ped aui4 ‘pasoi)

‘pajeldwos Buiuies) ‘pied auly pasol)

pajajdwoo 194 10u Buluies] “pied aul4 ‘uadQ

‘pajajdwos Buiues ‘pred suly 'pasol)
Areuonmusuog uo pajeaddy

‘pajaldwiod Buluien ‘pied auly 'pasol)

BOUBPIAS JUBRYNSU| 'PISOL)
BUIPIAS JUBRYNSU| "PISOID

SjUaLILLOY

0002
00$

000t
000"t
000

00S
0002

0002
0002

0002
0002
000"+

000°t
000'€

000+

pied
eul4

e B v B VL &

ey e w ¥ LR RNNOBLERY LBV & B

pajajdwo) S8A 0007 $ Buueay o} juam JaAsN 000'Z $  SBA
uado S8A 00§ $ PaAM 005'LS 000z $ SeA
uado SaA  000'¢ $ PanBAA 08 000 $ SoA
uado saA 000t § Panien 08 000'r $ SeA
uadQ SeA 000 $ pantep 08 000t $ SeA
VIN VIN - $ VIN 3 $ VN
SOA
uadQ 00s't  $ Panem 00S$ 000'Z8 SO\
pajoldwo) SOA 00§ $ PBABM 005$ 000'L$ SOA
paja|dwo) S9A 000 $ paaiby 000Z $ SoA
VN VN - $ VIN = $ VN
pajajdwon seA 000’z $ PAAEM 08 0002 ¢ SaA
SO\
pajejdwo) S8A 000 $ paAem 08 000Z $ s8A
ajedwod SOA S paAeM 0058 005 $ sep
alejdwo) $9A 000 $ poauby 0002 § S9A
asidwo) S8A 0002 § poaiby 000Z § SoA
aja|dwo) SaA  000'+ $ PAAIEM 000'H$ 0002 $ S$9A
ajedwon SOA - $ DIAEM 000'ES 000 $ S8A
VIN VIN - $ VIN = $ WN
V/IN VN - $ WIN $ VN
VIN VIN - $ WIN $ VN
pajeaddy VN - $ paeaddy = $ VN
pojeaddy S8 00§ $ PIAIEW 005'LS 0007 $ S9A
pajeaddy SOA 00§ $ PaAiBM 005°L$ 0002 § S9A
pajeaddy VIN - $ paeaddy e $ VN
VIN VIN - $ VIN S $ VN
pajeaddy $8A  000't $ POAIEM 000'1$ 000Z § S9A
pajeaddy S8A 000t $ P3AIEW 000'1$ 0002 § S8A
VIN VIN - $ VIN C: $ VN
alp|dwod S9A 00027 $ PaAIBM 000°LS 000t $ SOA
?)9a|dwo S9A  000'L $ PaABWV 000'L$ 0002 § SO
uado S9A 000t ¢ PBAIEV 000'L$ 000 § S8A
appldwo S9A  000'L § PaAieW\ 000'L$ 0002 $ S9A
pajeaddy S9A  000€ $ paeaddy 000€ § SeA
sjaidwon S9\ $ POARM 0058 00§ § SO
VIN VN $ VIN - $ VN
VIN VIN $ VIN $ VN
smejg Buuies]  euyjaN snels aul4 o=
Uorsoaq Bunear] g3
33

:

1 1eays
RIGISTH AdN

20UAPIAT 1e3D
1180 oN

12D ON

Uiy "lIeD ON
PIg 18D ON
pUZ ‘lIe) ON
JojeAedxd jo Aing
Bunpep sje
20UAPIAT JEBID
118D oN
80uapi3 Jea|d
Jojeaeox3 Jo sang
aoUBPIAT 1B8|D
11e9 oN

1189 ON
20uaping Jeaj)
I1eD oN
80UBpIAT JESID
112D oN
20UBPIAT JE3D
118D ON
20UBpINY JEB)D
Jo1eABDX3T JO sann(]
120 ON

11ed oN

180 ON
20UBPIAT JB3ID
1189 ON

Hew oN

Mep oN

Hew oN
Buppeyy aje)
Buppep aje)
Buppep aje)
Bunpep aie
19%0LL ON
Bunpiep a1e
Buppep aje
yewsiy
80UBpIAT JB3|D
11D ON
20UBpINT JB3ID
11eD oN
20UAPIAT 18310
11eQ oN

118D ON
20UapIAg 1es|d
118D ON
2ouapIng Jea|)
B0UBPIAT JEB[D
pakossap syiep

UOEJOIA

Roaqiny uoliusaalc ebeled sailijed punaiBiapur) puejkiey

0002
0002
000'%
000'v
000'%

0002
0007

000
0002
000'Z
0002
0002
000'1$
0002
0002

0002
000’

0002
000'Z
0002

0002
0002

000'€

000y

0002
oo0'e

auld

PAPUBLLLIOIAY

W B B B L LBBLLLBLY o

BANAONALALALANNHA VO OS

B v » "

EV9ILL

e/
EVS/HL
EVSGIL
ey
€LEezoL
eLviioL
£LoL/oL

€L/oLoL
€101

eyLloL
€Lvi6

€198
EWLUL
EL/6/9

EHBZUS
evee/s
eLves
eUvas

EHSHS
ELOVS
cuviy
Even
evemw
EVen
ez
ez
ewszre
eVszie
eriozere
cuene

EVELZ
ewzuz

ewze
A 7r4%4

eVzvz
EHLLL
ELSHL

paplwang eleqg

611
8I€1
HEL
(123
yoel
6¥21
9121
6611
8611
9611

88LL
6801

S004
268
GL9

B4S
8.5

9.6

82
(534
£€Z

AdN

- 0

~Nm



uado
uado

uadQ

uad0

uado

uado
PLOLZL

uado

viize

PLERZL B PL/9L/0L 1USS JaNI3| UORBPUBILIOOY

‘pajsanbal Buueal “$1/91/01 1USS 18)18] UOHBPUBWILIODDYN

“18A 25U0dsal ON “p1/91/01 1USS J8}}3] UOHEPUBLILIODSY

‘paisanbal BUUBBH ‘F1/91/01 JUSS JBNIB] UOHEPUSWILIOIDY

‘pajsanbal Buueal “v1/91/0) 1USS 18))3] UOHBPUBWILLIODDY

1A asu0dsal ON P 1/G1/6 1USS 13119] UOHEPUSLILIODAY
paaidwos jak jou Bulurel| “pied aui4 uado

‘SOUBPIAT JUAIYNSU| ‘PasolD)

¥1/9/01 3 vL/81/8 WS JONB| UONEPUBWIWOIBY Uad)
‘pajaldwod Bujuies ‘pied suly pasol)

uedQ  pajsenba; BULESH ‘p1/81/8 JUSS JajI9] UOHEPUALLLIOdY "Uad)

vLSL/LL

‘paje|duwiod Buiuies 'pred aulf "pasol)

‘peje|duwioo Buiuies) ‘pied aul4 "paso|)

LSSaUISNg JO INQ, JOIBIOIA 3|qBGOId 'PasCl)

‘pajeidwod Bujuien ‘pied auly "pasoj)

1weuedwo? Aq UMBIDWIM 'PRsOID

‘pajaidwod 194 Jou Bujules ‘pied jou suld ‘vado
pauodisod - #102/6/41 pajnpayps Bunean

F1/ELIZ) B YL/S1/6 1U8S Jay8] UoNEpUALILOY Uad)
ME| JO LOEIOIA OU SBM 28U pauluLaap Aoyiny ‘pasoj)
pauodisod - #102/6/11 painpayos Buuesy ‘'uado

M| [0 LOREBIOIA OU SEM 8JY) paulusiap KLoyiny 'pasol)
‘patajdwod Buiuen ‘pred aul4 “pasol)

“Y2JBasa1 U] "SUONEBIO ajesedas 5| ‘uad
peiidwoo joA jou Bujuies pue pied jou aul4 ‘uadQ
paja|duwion 194 Jou Buiuies | ‘pred aul4 uado
pajfdwod jou Buiures) pue pied auy ened uadQ
paje|duiod jak jou Bujuiel) ‘pied aul4 ‘uado
pajedwos 194 jou Bujuies) pred suly ‘vadQ

euaodqns e Bumnsing - uedQ
‘pajajdwod Buiues) ‘pied auly 'pasol)

‘paja|dwod Buiuien 'pied auty pasoi)

euaodgns e Buinsing - uadQ

ME| JO UOJIEIOIA OU SEM @18y pauiuualap Aluoyiny 'pasod
B0UBPIAS JUBRYNSU| "Pasol)

pajaidwios 124 jou Buluies | ‘pied aul4 ‘uado

pajajdwon 184 jou Bujuies | ‘pred aul4 ‘uado

‘pajajdwos Bujuies ‘pied suly 'pasof)

000'y

0002
0002

0002

000'¢

000'%
000'k

000'Z
0002

0002

000't

000'€

w» v wwean

uado

uadQ

paja|dwod

uadp
uadQ
uadQ

uado

uado

VIN
WIN
uadQ

pate|dwo)

SIA

SIA

S9A
S9A
SOA
SOA

SOA

S9A

S9A

VIN
SOA
SOA

SOA

000'Y

0002

0002

0002

000'%

005°L
000'y
000'4

000'¥
0002
000'¢

w v e

“

@» B L

Buueay e o) Juam 1oAaN

Buueay v 0} Juam JanaN
Buueay e o) Juam JaneN
PaAIBM 00S'LS
Buueay e 0} jUam JoAaN

Guueay e 0} JUaM JaAaN

PaARM 000'Z$

panem 08
PanEM 000'LS
PareM 08

PaAeM 08

Buueay o) juem JanaN

PIAIEM 005" 1S

VIN
Paiiem 0%
Parem 08

Buueay o) juem JaaeN

000t

0002
000
0002
0002
000'Z

000'9$

0002
000
0002

0002

0002
0002

000'%
0002
000’

B e

@» @ wnwew

L

@» BV Beee

SIA
SoA
SaA

SIA

SBA

sap

SOA

S8A
SBA

SO\
SaA

SOA
SaA

SaA
SOA
SOA
SOA

SBA

SOA
SOA

S9A
SOA

SBA
SBA

SOA

saA

VYIN
SIA
89\

89\

20UBPIAT JeD|D
118D oN
20UBPIAT JBBID
1ed oN
20UapIAT JEBID
1D ON

W81 uym 03
Hd 1581 ON
S0UBPIAT JEBID
W81 ulyum 03
Iid 1s8] ON
80UepIAT Je3|)
20USPIA7 Jea|D)
1IeD oN
90UaPIAT Jes|D)
11eD oN
HeW-SIN

MEW ON
80UapIAg JealD
e oN
0UBPIAT Je3[D
11ed oN

1ied oN

118D oN

1ied oN

ed oN

e oN

e oN

lied oN
Bunpe aje
Bupprep are
1BD ON
Buppep aje
Bunpep aje
e Asuabiaw3 asnqy
JojeAeax3 Jo sanng
112D ON

e Aouabiaws asnqy
e oN

puz 'lled oN
aduaping Jeai)
e oN
0uapin Jea|)
118D ON
90UBpIAT Jea|)
1’0 ON

I1ed oN
B0UBpIAT JB3ID
112D oN
0UapiAg Jea|)
1ed oN
B0UBPIAT Jedl)
Jojeaeox3 jo sang
18D oN

|1e9 Aouablewz asnqy
180 oN
80ULBpIAT Je8|)
puZ ‘lled oN
20usping Jes|)
e oN
aouapiAg sl
11eQ ON

0002
0002
0002
000y

000y

000'e

000y

0002
000z
000'2
0002
0002
0002
0002
0002
0002
0002
0002
0009
0002
000
0002
0002
0002

0002
0002

0002
0002

000'%
0002
000'€

» » e »

DHLODLHABDDOOBADS “ L3

w B e B B LB e

® H e

vieie
viezie
vLizie
vLiei6

viieie

vULEIL
vuLUS
vizus
yHUS
vHUS

vusly
vi6iv
view
view
vienw
view
vi6Yy
vy
YUEY
vizw
vizw
vieiv
vi/9zie

riene
vi/ee
viee
rLozz
riizn
viULUL

AV 1074
P4

cHSZL
eHSeL
Lz
eLsnl
£HO/LL
€49/

ELo/LL

09¥e
65¥Z
osvz
Ly

1424

622
0elz
€661
G661
vG61

vi8l
€481
Zi81
(24:13
081
6981
o8l
€581
8L
%: 1)
veEsL
[4%:1]
B66LL

S9LL
vZLL
€L
L2191
6661
6851

L6¥1
€8yl

144
9¥¥l
Eivl
geel
£zel
(44513
ozer

SL

v

(44

7

8 8

~
©

3885833588388

835883

14



yaieasay u|
yaseasay u|

yoseasay u|
yaseasay u|
yoreasay u|
yoreasay uj
yoIeasay u|
yoseasay uj
yoreasay u|
Yo1eas0y U|
yo1easey u|
yJeasay U
yoseasay u|
OIeasaY U|
yaseasay u|
\pseasay u|
YoIeasay u|

yoIBasay U
yoseasay u|

yoseasay u|
yoseasay u|

e oN

B2UIPIAT J83[D
1ed oN

B0USPIAT Jes|D
1€ ON

e ON

aoUBPIAZ IR

iid 1581 ON

aJed ang

¥d 1831 ON

aJe)d ang
9oUBPIAT Jea|)
1180 ON

80UBpIAT JedI)
118D ON

82UBpng Jesi)
1ed oN

@sUBJO PIE - 1IBD ON
8SUBYO PUZ - [IBD ON
11eJ oN

0UaPIA7 Je8ID
1180 ON

e Asuablows asnqy
118D ON

BdUBpIAT Je3|)
JojeAedx3y Jo sanng
90UAPIAT JBBID
e oN

Paieal) JON 19aLL
2DUAPIAT Jea)
ied oN

paxsepun

Hewsn

MaN
MaN

| Z4r4
vULLZY

YULLZL
YILLZ
vYULIR)
vioLzi
yioLzy
iz

YULLLL
YULLLL
UL
yULULL
YULULL
vi/szie
¥i/6LI6
ri/61/6

vi61/6

¥1/61/6
vi6LI6

viLLE
vi/5L6

1262
8682

1682
9682

1682
0682
s9Lz
EVLZ
orLe
B6ELT
8eLe
LELZ
Lyse
vese
€252
[24:74

1ese
0zsz

visz
vosz

83 8 85

)

-
@

883 3858 8 8



APPENDIX E

Policies, Procedures and
Documents of the
Authority



It has been concluded by legal counsel that Maryland’s Administrative Procedures
Act (APA) would apply to all hearings requested by a person alleged to have violated
the Underground Facilities Damage Prevention Act, Title 12 of the Public Utilities
Article of the Annotated Code of Maryland .

The APA gives the Authority the option of delegating the authority to conduct
hearings to the Office of Administrative Hearings (OAH) in which case an
Administrative Law Judge with the OAH would conduct the hearing. As the
Authority can delegate the authority to hold hearings on a case-by-case basis, should
it become not cost effective for the OAH to hold the hearings, the Authority could
take back the authority to hold the hearings. Whether the hearings are held by the
Authority or the OAH, they must be public.

If the Authority decides to conduct the hearings itself, these are the requirements it

must follow:

1. The Authority must give reasonable written notice of the hearing to all
parties stating:

a.
b.
C.

d.

the date, time, place and nature of the hearing,

the right to call witnesses and submit documents,

the right to request subpoenas for witnesses and evidence specifying
the costs associated with the request,

that a copy of the hearing procedure is available upon request
specifying the costs associated with the request,

that failure to appear for a scheduled hearings may result in an
adverse action against the party, and

that the parties may agree on the evidence and waive their right to
appear at the hearing.

2. The Authority may not prohibit any party from being advised or
represented at the party’s expense by an attorney.

3. All testimony must be given under oath administered by the Authority
Chair or any member of the Authority.

4. The proceedings of the hearing must be recorded.

5. The Authority may compel witnesses to attend by subpoena.



6.  All parties may present oral and documentary evidence and cross-examine
witnesses.

7. The presiding officer may admit “probative evidence that reasonable and
prudent individuals commonly accept in the conduct of their affairs.”

8. The presiding officer may not communicate ex parte, directly or indirectly,
regarding the merits of any issue in the case while it is pending with any party to
the case or the party’s representative.

9.  Hearsay evidence (information gathered by one person from another
person concerning some event, condition, or thing of which the person had no
direct experience) is admissible.

10. Hearings may be conducted by telephone, video conferencing or other
electronic means.

11. Findings of fact must be based exclusively on evidence in the record.

12. Ifany party requests a transcript and pays the costs required, the
proceedings of the hearing shall be transcribed.

13. The record of the hearings must include all motions, evidence, staff
memoranda, objections, and findings of fact.

14.  The Authority must issue a written decision, which contains separate
statements of a) the findings of fact, b) conclusions of law and c) an order. The
decision must include a statement that any person aggrieved by a decision has
the right to appeal the decision within 30 days of receiving the decision.

15.  The decision must be issued within 90 days of the date of the hearing.

16. A copy of the decision must be delivered or mailed to each party or the
party’s attorney of record.

During the actual hearing, Authority members should observe the following
protocols:



1. Therecorder is turned on prior to each case being called and turned off
immediately after testimony in the case is closed.

2. The Authority Chair calls the case specifically referencing the NPV Number,
the name of the complainant and the name of the probable violator.

3. The oath is administered to whoever is presenting the case for the
Authority, as well as all other individuals who will be presenting testimony
during the hearing in the case..

4. When the Authority presents the case, a brief summary of what the case is
about should be presented verbally and in writing for the record.

5. The individual presenting the case on behalf of the Authority should
verbally identify and present each piece of documentary evidence that is part of
the Authority’s case. Each such document should be entered into evidence and
an exhibit number identifying the exhibit should be attached to the document.
Exhibit numbers should be attached in ascending order. After the exhibit
number is attached, a copy of each document should be given to the party
alleged to have violated the statute.

The individual presenting the defense of the party alleged to have violated
the statute should verbally identify and present each piece of documentary
evidence that is part of that party’s case. Each such document should be entered
into evidence and an exhibit number identifying the exhibit should be attached
to the document. After the exhibit number is attached, a copy of each document
should be given to the Authority’s secretary.

6. When ever any one is presenting or if any member of the Authority asks a
question, the person speaking should identify themselves for recording purposes
into the record.

7. Parties presenting for the Authority and/or the party alleged to have
violated the statute may cross-examine parties during the hearing.

8. The Authority has the right to subpoena witnesses to the hearing.



9.  The members of the Authority should assume the position of Judge in the
hearing and only ask questions specific to the NPV refraining from comments or
personal experience in similar cases in their area of expertise.

10. Authority members should only ask questions specific to the NPV and the
evidence provided.

11.  Authority members should be attuned to react to terms like “here” or
“there” as witnesses point to pictures or exhibits. “Here” or “there do not appear
on the record, so a reviewer cannot tell to what the witness intended to refer.
The Chair or staff admitting evidence into the record should be prepared to
state, “the witness said ‘here’ and pointed to, for example, the lower right
quadrant of Exhibit__ where a ditch appears (or other similar detailed
description of what is being identified on the exhibit).” The witness could also be
asked to place an X or other mark on the exhibit so the record is clear.

12.  When a multi-page exhibit is being used, the Chair should be prepared to
either have all pages marked or to have the individual page on which there is
testimony marked as “A” or otherwise specify the page to which there is
testimony if the testimony is directed at a specific page. If it is a group of e-mails,
reference to date and time would be sufficient to identify the reference.

13. Itis the Authority that bears the responsibility to create a clear record for
the court to affirm on appeal, so attention should be given regarding how the
testimony would be understood by a non-participant based on the paper record.

14. Care should be taken to listen for “uh huh” or to watch for shakes of the
head. The Chair needs to make sure the witnesses are asked to clearly state yes
or no so the record is clear.

15. Authority members should remain in the hearing room throughout each
hearing. No cell phones or other electronic devices should be used during
hearings.

4821-5950-4408,v. 1



Maryland Underground Facilities Damage Prevention Authority Invoice

The Authority seeks to protect underground facilities Invoice No. Test Invoice
in Maryland from damage or dislocation, death or Invoice Date: May 9, 2013
injury to individuals and loss of public services.
Bill To: Mr. John Doe
XYZ Contractor
7223 Parkway Drive, Suite 210 Address: 123 Anywhere Drive
Hanover, MD 21076 Everywhere, USA
(410) 782-2102 Phone: (513) 272-5455
www.mddpa.org E-mail: xyz@verizon.net
info@mddpa.org Fax: (513) 272-5499
Description Units Cost Per Unit Amount
Civil Penalty for NPV #101, Violation §12-127(a) 1 S 2,000.00 S 2,000.00
CivilPenalty for NPV #101, Violation §12-127(e) 1 2,000.00 $ 2,000.00
$ S
$ -
$ -
$ .
S .
$ i
s -
$ i
S .
Invoice Subtotal | $ 4,000.00
Discount For Training 1,000.00
Other -
TOTAL § 3,000.00

Make all checks payable to the Maryland Underground Facilities Damage Prevention Education and Outreach Fund at the
address above. Total due in 30 days. Overdue accounts subject to a service charge of 2% per month and attorney's fees

if applicable.

All funds collected by The Authority through fines go exclusively to the Maryland Underground Ground Facilities Damage
Prevention Education and Outreach Fund for the sole purpose of developing and administering public education and
outreach programs and for the development of safety procedures to prevent damage to underground facilities.



Maryland Underground Facilities

Damage Prevention Authority
7223 Parkway Drive, Suite 210

Hanover, MD 21076
410-782-2102

Operating Practices
of the
Maryland Underground Facilities Damage Prevention Authority
(“The Authority”)

Collection Procedure

1. Within 30 days after the expiration of the 30 day time for an aggrieved person to appeal the
decision of the Authority for judicial review to the Circuit Court (see Section 12-113 (e),
Public Utility Article) the Authority staff shall send notice to the person who has been
determined by the Authority to be in violation and assessed a civil penalty advising such
person that if payment is not made to the Authority that the Authority shall turn the
collection matter over either to a collection agency or an attorney at law for purposes to
directly collect such assessed civil penalty.

2. If within 30 days after sending such collection notice letter to such person assessed with a
civil penalty by the Authority that person does not satisfactorily respond and make payment
in full or make with the Authority satisfaction arrangements for payment, the Authority staff
then and in such event shall promptly turn the collection matter over either to a collection
agency or an attorney at law for collection.



Maryland Underground Facilities

Damage Prevention Authority
7223 Parkway Drive, Suite 210
Hanover, MD 21076
410-782-2102

Operating Practices
of the
Maryland Underground Facilities Damage Prevention Authority
(“The Authority”)

Collection Procedure

1. Within 30 days after the expiration of the 30 day time for an aggrieved person to appeal the
decision of the Authority for judicial review to the Circuit Court (see Section 12-113 (e),
Public Utility Article) the Authority staff shall send notice to the person who has been
determined by the Authority to be in violation and assessed a civil penalty advising such
person that if payment is not made to the Authority that the Authority shall turn the
collection matter over either to a collection agency or an attorney at law for purposes to
directly collect such assessed civil penalty.

2. If within 30 days after sending such collection notice letter to such person assessed with a
civil penalty by the Authority that person does not satisfactorily respond and make payment
in full or make with the Authority satisfaction arrangements for payment, the Authority staff

then and in such event shall promptly turn the collection matter over either to a collection
agency or an attorney at law for collection.



Maryland Underground Facilities

Damage Prevention Authority
7223 Parkway Drive, Suite 210
Hanover, MD 21076
410-782-2102

Accounting Policies and Operating Practices
of the
Maryland Underground Facilities Damage Prevention Authority
(“The Authority”)

Accounting Department Organization

The CFO of One Call Concepts, Inc. (“OCCINC”) oversees all accounting functions of The Authority.
Under his supervision and direction the Office Associate handles the day-to-day payment processing
and has custody of and will maintain the checkbook. The CFO of One Call Concepts, Inc. and the
Executive Director of The Authority are available to provide back up assistance in case of an
emergency.

Payment Processing

This procedure involves inspecting documentary evidence in support of the request for payment. The
Office Associate must determine the following:

* Approval authority is required from the CFO of OCCINC for any requests for payment over

$1,000. The Office Associate can provide approval authority for requests under the $1,000
threshold.

* Written evidence of receipt of goods or services must be provided. This can range from a
‘receipt” or a “purchase order copy” with initials of an individual invoice/remittance slip and /or
package slip for the item/services rendered.

* Amounts, items order, quantities and descriptions on invoices received from suppliers shall be
compared to evidence of receipt and checked for mathematical accuracy.

Cash Disbursements

Checks can be processed upon an approved request for payment or at regular intervals determined
by the CFO of OCCINC.

* The Authority Executive Director, Chairman and Treasurer are authorized to sign checks on
behalf of The Authority.

* Checks under $2,500 require one signature.



Maryland Underground Facilities
Damage Prevention Authority
7223 Parkway Drive, Suite 210
Hanover, MD 21076

Checks between $2,500 and $5,000 require one signature plus a well-documented approval
(electronic or signature) from one of the remaining approved signers.

Checks over $5,000 require two signatures.

Checks can be authorized and processed direct through on-line bill paying by the CFO of
OCCINC with the following authorization procedures.

o The CFO of OCCINC must approve requests under $2,500 by signature (or initialing) of
the CFO of OCCINC prior to processing through the bank.

o Requests over $2,500 must be approved by the CFO of OCCINC and one of the other
signatories noted above by signature (or initialing) of the CFO of OCCINC and one of
the other signers noted above prior to processing through the bank.

o As part of the on-line bill paying process, the CFO of OCCINC will print a receipt of the
transaction.

Any requests for disbursements shall be accompanied with the underlying support information
and presented to the signer(s).

The CFO of OCCINC following required approval and signature(s) as per the thresholds noted
above will mail all disbursements.

All disbursement records supporting the check shall be filed in the Authority’s annual records
housed with the CFO of OCCINC at 7223 Parkway Drive, Hanover, Maryland 21076.

All disbursements will be recorded by someone other than the CFO of OCCINC and the
account signatories.

Bank statements will be sent to someone other than the CFO of OCCINC and the account
signatories.

Bank reconciliations will be made monthly by someone other than the CFO of OCCINC and
the account signatories.
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Operating Practices
of the
Maryland Underground Facilities Damage Prevention Authority
(“The Authority”)

NPV Recommendation Procedure

U

Upon completion of a thorough and comprehensive investigation of the Notice of Probable
Violation (NPV) submitted by a complainant on the Authority Website, the Executive
Director will present the entire review of the NPV along with all supporting documentation to
the Authority at the next regularly scheduled meeting of the Authority.

After the Authority completes their review of the NPV at a regularly scheduled meeting, the
Authority will either (1) assign a recommendation of civil penalty and/or training for the
probable violator, (2) request additional investigative procedures to acquire more
information and documentation for a further review of the NPV before making a
recommendation or (3) dismiss the NPV for (a) a lack of a documented violation, (b) a lack
of a documented probable violator, (c) a lack of sufficient evidence and documentation to
proceed with any further investigation or (d) any reason the Authority may deem
reasonable for not proceeding with any further investigation or review of the NPV.

If the Authority makes a recommendation of civil penalty and/or training, the Executive
Director will forward a letter by regular mail to the probable violator alerting them of the (1)
the establishment of the Authority and it's legislative intent and authority, (2) the details of
the NPV as outlined in the initial submission by the complainant, (3) the research of the
Authority, (4) possible effects of subtitle §12-135, (5) the action taken by the Authority, (4)
the probable violator’s rights, remedies and options, and (5) the existence of Maryland’s
Administrative Procedure Act (APA) and how it impacts the hearing process.

If the probable violator does not respond to the Authority’s recommendation letter within the
prescribed 20 day period, the Executive Director will send a second recommendation letter
by certified mail as outlined in 3 above.

If the probable violator still does not respond to the Authority’s recommendation letter, the
Executive Director will bring the issue back to the Authority at their next regularly scheduled
meeting at which time the Authority will assign a hearing date for the NPV and direct the
Executive Director to notify all parties to the NPV of the hearing date and, at the discretion
of the Authority issue a subpoena to the probable violator and to any other party the
Authority deems necessary to summons.



2015

January 7, 2015

February 4, 2015

March 4, 2015

April 1,2015

May 6, 2015

June 3, 2015

July 8, 2015

August 5, 2015

September 2, 2015

October 7, 2015

November 18, 2015

December 2, 2015

Maryland Underground Facilities

Damage Prevention Authority
7223 Parkway Drive, Suite 210
Hanover, MD 21076
410-782-2012

Business Meeting Only
Election of Officers

Hearings
Limited Business Meeting If Needed

Business Meeting Only

Hearings
Limited Business Meeting If Needed

(Business Meeting Only

Hearings
Limited Business Meeting If Needed

July 1¥ Conflicts with MML Summer Conference
Business Meeting Only

Hearings
Limited Business Meeting If Needed

September 7" is Labor Day
Business Meeting Only

Hearings
Limited Business Meeting If Needed

Business Meeting Only (Nov. 4 conflicts with CGA Fall Meetings
and Nov. 11 is Veterans Day

No Meeting
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AN ACT concerning
Underground Utility Damage Prevention - Location of Building Sewer Piping

FOR the purpose of requiring that any person who installs certain building sewer
piping after a certain date shall follow a certain manner so that the piping is
locatable; and generally concerning underground utility damage prevention
of building sewer piping.

BY adding to
Article — Public Utilities
Section 12-127.1
Annotated Code of Maryland
(2010 Replacement Volume and 2014 Supplement)

SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF MARYLAND,
That the Laws of Maryland read as follows:

Article — Public Utilities
12-127.1

TRACER WIRE. BUILDING SEWER PIPING THAT DISCHARGES TO PUBLIC OR
PRIVATE SYSTEMS SHALL BE LOCATABLE. AN INSULATED COPPER TRACER WIRE,
10 AWG MINIMUM IN SIZE AND SUITABLE FOR DIRECT BURIAL OR AN
EQUIVALENT PRODUCT, SHALL BE UTILIZED. THE WIRE SHALL BE INSTALLED IN
THE SAME TRENCH AS THE SEWER WITHIN 12 INCHES (305 MM) OF THE PIPE AND
SHALL BE INSTALLED TO WITHIN FIVE FEET (1524 MM) OF THE BUILDING WALL TO
THE POINT WHERE THE BUILDING SEWER INTERSECTS WITH THE PUBLIC SYSTEM
OR A PRIVATE SYSTEM TO THE POINT OF DISPOSAL. AT A MINIMUM, ONE END OF
THE WIRE SHALL TERMINATE ABOVE GRADE IN AN ACCESSIBLE LOCATION THAT IS
RESISTANT TO PHYSICAL DAMAGE, SUCH AS WITH A CLEANOUT OR AT THE
BUILDING WALL.

SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect
October 1, 2015, and apply only to new or replaced building sewer piping buried
or installed after the effective date.
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Decision

Case C-13-182390

Reliable Contracting
VS
Maryland Underground
Facilities Damage Prevention
Authority
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IN THE MATTER OF g IN THE
RELIABLE CONTRACTING

COMPANY * CIRCUIT COURT

* FOR
FOR JUDICIAL REVIEW OF THE
DECISION OF THE MARYLAND - ANNE ARUNDEL COUNTY
UNDERGROUND FACILITIES

DAMAGE PREVENTION *
AUTHORITY
A Case No.: C-13-182390
* * * * * * ¥* * * * % * *
MEMORANDUM OPINION

This matter came before the Court on April 7, 2014 on Reliable Contracting
Company’s Petition for judicial review following an adverse decision by the Maryland
Underground Facilities Damage Prevention Authority. Appearing at the April 7, 2014
hearing were James S. Liskow, Esq., on behalf of Reliable Contracting Company, Paul
Finamore, Esq., on behalf of the Maryland Underground Facilities Damage Prevention
Authority, and Dan Friedman, Esq., on behalf of the Office of the Attorney General of
Maryland. A hearing having been held, counsel heard, and upon careful consideration of
the arguments presented at the hearing and in the submitted pleadings, the Court rules as
follows.

X Background

On April 16, 2013, Reliable Contracting Company (hereinafter “Petitioner”), a
Maryland grading corporation, received a letter from the Maryland Underground
Facilities Damage Prevention Authority (hereinafter “Respondent” or “the Authority”).
The letter indicated that on February 12, 2013, Washington Gas filed a Notice of

Probable Violation (“NPV™) with the Authority, naming Petitioner as the contractor who



allegedly violated provisions of Title 12 (“Underground Facilities”) of the Public Utilities
(“P.U.") Article of the Maryland Code, specifically § 12-124(a)' and § 12-127(e).
According to Washington Gas, Petitioner violated the above-noted statutory provisions
by damaging its facilities on March 26, 2012, at 4905 Earths Bounty Drive in Bowie,
Maryland.

In the letter, the Authority stated that it thoroughly researched the data submitted
by Washington Gas in the NPV and determined that Petitioner had violated Md. Code
Ann,, P.U. § 12-124(a) and § 12-127(e).? Pursuant to their statutory authority to assess
civil penalties for violation of Title 12 of the Public Utilities Article, the Authority fined
Petitioner two thousand dollars ($2,000.00) for its violation of Md. Code Ann., P.U. § 12-
124(a), and one thousand dollars ($1,000.00) for its violation of Md. Code Ann., P.U. §
12-127(e).” In the letter, the Authority informed Petitioner of its right to a formal hearing,

during which the Authority reviews all facts in the NPV before it takes any final action

' Requiring an individual intending on performing excavation or demolition in the State to “initiate a ticket
request by notifying the one-cal! system serving the geographic area where the excavation or demolition is
to be performed of the person's intent to perform the excavation or demolition,”

$ Prohibiting an individual who “knows or has reason to know that an underground facility in the area of a
planned or ongoing excavation or demolition is not marked as required” from beginning or continuing an
excavation or demolition unless certain conditions are met.

* The letter stated, in pertinent part:
The [Maryland Underground Facilities Damage Prevention] Authority ... has come to the
following conclusions on each probabl[e] violation:

.. No Locate: subtitle § 12-124(a) - No record was found in the Miss Utility database
indicating that [Petitioner] has called the One Call System prior to their excavating on
March 26, 2012 and thus no Miss Utility Ticket was active at the time and date of the
damage to Washington Gas facilities.

2. Knowledge (clear evidence) of unmarked facilities; subtitle § 12-127(g) — In the Notice
of Probable Violation, Washington Gas indicated an “[a]ir conditioner unit, telephone,
power facilities and & gas meter were clearly visible from the damage location” indicating
the clear evidence of underground facilities was present,

“ MUFDPA indicated that the one thousand dollar ($1,000.00) fine would be waived in lieu of Damage
Prevention Training.

38}



(ie. fines and/or damage prevention training), On May 2, 2013, Petitioner submitted a
written request for a formal hearing before the Authority.

On September 11, 2013, the Authority, pursuant to Md. Code Ann, P.U. § 12-
112, held a hearing on the NPV brought against Petitioner. Present at the hearing was
James Liskow, Esq. (“Liskow”) on behalf of Petitioner. During the hearing, Liskow
challenged the constitutionality of the Authority’s enabling statute. Specifically, Liskow
argued that the Authority’s oversight and sanctioning authority constituted an
impermissible delegation of judicial functions, and a violation of the separation of powers
principle. Liskow also contended that the relevant statutory language contained no
enumerated safeguards or guidance in assessing fines/penalties. Rather, the broad
statutory language afforded the Authority unfettered discretion to fine an individual or
entity up to two thousand dollars (82,000.00) for a violation. Finally, Liskow asserted
that the Authority’s notice of the civil penalty against Petitioner was constitutionally
deficient, as it lacked basic due process.

On September 16, 2013, the Authority sent a letter to Petitioner which detailed its
findings following the September 11, 2013 hearing. The letter indicated, under the
heading titled “Action Taken by The Authority at the September 11, 2013 Meeting,” that
Petitioner violated Md. Code Ann,, P.U. §§ 12-124(a) & 12-127(e). Accordingly, the
Authority assessed a fine of two thousand dollars ($2,000.00) for Petitioner’s violation of
§ 12-124(a), and a fine of one thousand dollars ($1,000.00) for Petitioner’s violation of §
12-127(e), the latter of which Petitioner could purge if it completed a Washington Gas

sponsered damage prevention training within ninety (90) days.

(OS]



I1. Issues Presented
On October 7, 2013, Petitioner noted a timely Petition for Judicial Review of
Decision of the Maryland Underground Facilities Damage Prevention Authority, On
December 26, 2013, Petitioner submitted a Memorandum of Points & Authorities. In the

Memorandum, Petitioner sets forth three (3) questions for review, which the Court has

rephrased:’

L. Does § 12-135 of Maryland Public Utilities Article of the
Maryland Code violate Article 24 of the Maryland Declaration of
Rights and Article 1V of the Maryland Constitution in vesting
plenary judiciary powers in the Maryland Underground Facilities
Damage Prevention Authority (“the Authority”) to adjudicate all
cases involving violations of the Miss Utility Statute?

IL. Does § 12-135 of Maryland Public Utilities Article of the
Maryland Code violate Article 24 of the Maryland Declaration of
Rights and Article IV of the Maryland Constitution in vesting the
Maryland Underground Facilities Damage Prevention Authority
(“the Authority”) unrestricted, unbridled discretion in fixing the
amount of a penalty up to two thousand dollars ($2,000.00)
without any legislative guidance?

II. Did the Maryland Underground Facilitiecs Damage Prevention
Authority (“the Authority”) exceed its statutory authority in
entering a citation providing for an additional one thousand dollars
($1,000.00) sanction not provided by statute?

* Petitioner presented its questions for review as follows:

A. Does Maryland Public Utilities § 12-135 violate Art. IV of the Maryland Constitution and/or Art.
24 of the Declaration of Rights in vesting plenary judicial power in the Maryland Underground
[Facilities] Damage Prevention Authority to adjudicate all cases involying violations of the Miss
Utility Statute?

B. Does Maryland Public Utilities § 12-135 violate Art. 1V of the Maryland Constitution and/or Art.
24 of the Declaration of Rights in vesting the Maryland Underground [Facilities] Damage
Prevention Authority unrestricted, unbridled discretion in fixing the amount of penalty, within
broad limits, up to $2,000.00, without any legislative safeguards or standards?

C. Did the Maryland Underground [Facilities] Damage Prevention Authority exceed its statutory
authority in entering a citation providing for an additional $1,000.00 sanction not provided by
statute, finding by “clear evidence™ the Petitioner had “knowledge” and further violate Petitioner's
due process rights in so finding when no notice of same was provided in the citation and further
usurp both legislative and judicial power in inventing a penalty not provided by statute?



III.  Contentions
(a) Petitioner’s Memorandum of Points and Authorities

On December 26, 2013, Petitioner submitted a Memorandum of Points and
Authorities, wherein it addresses the questions noted above. To support its position,
Petitioner contends that the Authority’s power to assess penalties against individuals for
violations of the Miss Utility Statute constitutes an impermissible assignment of judicial
authority to an administrative agency. Petitioner argues that the Authority’s broad
authority over it, and other individuals, is improper as Petitioner has not submitted to the
jurisdiction of the Authority which, according to Petitioner, potentially extends over any
individual who in any way moves dirt in the State.

Petitioner asserts further that, assuming arguendo that it is permissible for the
General Assembly to delegate such authority to the Authority, the penalty imposed by the
agency was unconstitutional. Under the relevant statutory language, the Authority may
enter a penalty against an individual for a violation of the Miss Utility statute up to two
thousand dollars ($2,000.00) for a first offense, and up to four thousand dollars
(34,000.00) for a subsequent offense. Petitioner, relying heavily on Cnty. Council for
Montgomery Cnty. v. Investors Funding Corp., 270 Md. 403, 405 (1973), maintains that,
in the absence of further legislative guidance, the imposition of civil penalties without
legislative safeguards or standards constitutes an invalid delegation of legislative and
judicial power.

Finally, Petitioner contends that the standard by which the Authority determined
that Petitioner had violated the Miss Utility statute (i.e., “clear evidence’ that Petitioner

had “knowledge” of the unmarked utilities) has no statutory basis.



(b) Respondent’s Memorandum

On January 22, 2014, Respondent submitted a Memorandum in response (0
Petitioner’s Memorandum of Points and Authorities. As an initial matter, Respondent
contends that Petitioner never disputes nor denies its violation of the Miss Utility Statute,
as it previously determined. According to Respondent, even if Petitioner attempted to
make such an argument, there existed substantial evidence in the record to support its
findings.

As to the constitutional issues raised by Petitioner, Respondent argues that such
arguments are without merit. With specific respect to Petitioner’s reliance on Cnty.
Council for Montgomery Cnty. v. Investors Funding Corp. to support the assertion that
the enabling statute of the Authority constituted an impermissible delegation of authority
by the General Assembly, Respondent argues that, contrary to the contentions of
Petitioner, Investors Funding Corp. explicitly permits the delegation of quasi-judicial
powers to administrative agencies. According to Respondent, such a delegation of power
is constitutional as long as there is an opportunity for judicial review of an agency’s
decision. Respondent points out that, under the Miss Utility Statute, all decisions of the
Authority are subject to judicial review by the circuit courts of Maryland. Accordingly,
Respondent contends that the General Assembly’s delegation of quasi-judicial authority
was constitutionally permissible.

With respect to Petitioner’s argument that the Authority improperly assessed a
one thousand dollar ($1,000.00) civil penalty for Petitioner’s knowing violation of P.U. §
12-127(e), Respondent asserts that the imposition of the penalty was permissible.

According to the Authority, the relevant statutory language permits it to issue fines up to



two thousand dollars ($2,000.00) for first offenses. The Authority points out that it
determined that Petitioner violated two (2) provisions of the Miss Utility Statute — P.U.
8§ 12-124(a) and 1-127(e). Accordingly, Respondent contends that it acted within its
authority to assess a one thousand dollar ($1,000.00) fine for Petitioner’s violation of
P.U. § 12-127(e).

(c) Statement of the Views of the Attorney General

On January 22, 2014, the Attorney General of Maryland submitted a Statement on
the Views of the Attorney General on the Constitutionality of the “Miss Utility” Law.
Although not a named party, the Attorney General filed the Statement pursuant to his
constitutional duty to defend the constitutionality of laws enacted by the General
Assembly.

In the Statement, the Attorney General contends that the Miss Utility Statute is
constitutional. According to the Attorney General, Petitioner’s reliance on County
Council for Montgomery County v. Investors Funding Corp., 270 Md. 403 (1973), to
attack the Authority is misplaced. The Attorney General argues that, contrary to the
assertions of Petitioner, the General Assembly’s delegation of authority to Respondent is
valid under Investors Funding Corp. as the relevant statutory language permits an
aggrieved party to seek judicial review of the agency’s decisions.

As to Petitioner’s contention that the Miss Utility statute lacks sufficient
guidelines and standards in the assessment of penalties, the Attorney General argues that
the statute meets constitutional muster. According to the Attorney General, rather than

unbridled discretion, the Authority may impose a civil penalty only in limited number of



enumerated situations. Furthermore, the Attorney General argues that the statute’s
legislative intent sufficiently guides the exercise of the Authority’s discretion.
(d) Petitioner's Reply

On February 4, 2013, in response to both Respondent’s Memorandum and the
Statement of the Attorney General, Petitioner submitted a Reply brief. In the Reply,
Petitioner asserts that Respondent’s limited authority and the availability of judicial
review under the State Government Article of the Maryland Code does not change the
Authority’s true nature; an unconstitutional court. According to Petitioner, the Authority
is not an administrative body as it does not administer anything. Rather, Respondent
exerts its authority over individuals, with whom it has no prior connection, through the
issuance and mailing of a citation. Petitioner argues that under the Miss Utility Statute,
the extent of the Authority’s power is not limited to professional excavators, but
impermissibly extends to any individual intending to perform an excavation or
demolition in the State.

With respect to the Authority’s issuance of civil penalties, Petitioner contends that
the Attorney General’s reliance on the availability of judicial review is misplaced.
According to Petitioner, the Miss Utility Statute contains no standards to guide the
Authority in its issuance of civil citations, and the availability of judicial review of the
Authority’s decisions does not cure this deficiency. Furthermore, Petitioner points out
that neither Respondent nor the Attorney General cite to any statutory authority that
would permit Respondent to issue an additional one thousand dollar ($1,000.00) fine for
a “knowing” violation of the Miss Utility statute. Petitioner asserts that P.U. § 12-135(a)

clearly provides for a civil penalty “not exceeding” two thousand dollars ($2,000.00) for



a first offense, and that an additional one thousand dollar ($1,000.00) fine violates the
clear and unambiguous language of the statute,
IV. Law
(a) Standard of Review

Under § 10-222(h) of the State Government (“S.G.”) Article of the Maryland
Code, a reviewing circuit court, in the case of administrative appeal from a final decision
of an administrative agency, may:

(1) remand the case for further proceedings;

(2) affirm the final decision; or
(3) reverse or modify the decision if any substantial right of the petitioner may
have been prejudiced because a finding, conclusion, or decision:

(i) is unconstitutional;

(ify  exceeds the statutory authority or jurisdiction of the final decision
maker;

(iii)  results from an unlawful procedure;
(iv)  is affected by any other error of law;
(v) is unsupported by competent, material, and substantial evidence in

light of the entire record as submitted; or
(vi)  isarbitrary or capricious.

“A court's role in reviewing an administrative agency adjudicatory decision is
narrow.” United Parcel v. People's Counsel, 336 Md. 569, 576, (1994). Its scope of
review “is limited to determining if there is substantial evidence in the record as a whole
to support the agency's findings and conclusions, and to determine if the administrative
decision is premised upon an erroneous conclusion of law.” /d. at 577. In applying the
substantial evidence test, a reviewing court is to determine whether “a reasoning mind
reasonably could have reached the factual conclusion the agency reached.” Maryland
Aviation Admin. v. Noland, 386 Md. 556, 571 (2005).

The grounds set forth in MD. CODE ANN., STATE GoV'T § 10-222(h) are limited,

and do not “include disproportionality or abuse of discretion. As long as an



administrative sanction or decision does not exceed the agency's authority, is not
unlawful, and is supported by competent, material and substantial evidence, there can be
no judicial reversal or modification of the decision based on disproportionality or abuse
of discretion unless, under the facts of a particular case, the disproportionality or abuse of
discretion was so extreme and egregious that the reviewing court can properly deem the
decision to be ‘arbitrary or capricious.” Maryland Transp. Auth. v. King, 369 Md. 274,
291 (2002); see also Mesbahi v. Maryland State Bd. of Physicians. 201 Md. App. 315,
330-31 (2011). An agency’s decision may be deemed arbitrary and capricious if “it is
contrary to or inconsistent with [the agency’s] enabling statute's language or policy
goals.” Harvey v. Marshall, 389 Md. 243, 302 (2005). However, an administrative
agency “has broad latitude in fashioning sanctions within legislatively designated limits.”
Neutron Products, Inc. v. Dep't Of The Env't, 166 Md. App. 549, 584 (2006).
(b) Statutes

In Maryland, excavations and demolitions are governed by Title 12 (titled
“Underground Facilities™) of the Public Utilities Article of the Maryland Code, known as
the “Miss Utility Statute.” The Miss Utility Statute requires an individual intending to
perform excavation or demolition in the State to initiate a ticket request via a one-call
telephone system at least forty-eight hours prior to the start of the demolition or
excavation. Demolition or excavation may not commence until the owners of
underground facilities (i.e., pipes, utilities, sewers, conduits, cables, etc...) in the vicinity
have marked the area or given notice that marking is unnecessary. The system is intended
to prevent death or injury to individuals engaged in excavation or demolition, public and

private property damage, and the loss of services provided to the public.
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In 2010, the General Assembly enacted legislation amending portions of the Miss
Utility Statute. Among other things, the amendments created the Maryland Underground
Facilities Damage Prevention Authority for purposes of hearing complaints and assessing
fines and other appropriate relief for non-compliéncc with the Miss Utility Statute. With
respect to Authority’s power under the amended statute, P.U. § 12-112 states:

In general
(a) To enforce this subtitle, the Authority may:

(1) hear complaints for violations of this subtitle;

(2) after a hearing, assess a civil penalty under § 12-135 of this
subtitle; and

(3) reach a settlement instead of assessing a civil penalty.
Powers of Authority
(b)(1) The Authority may:

(i) establish reasonable complaint filing fees and administrative

fees for complaints heard by the Authority; and

(i1) use the services of a third party to collect civil penalties.
(2) If the Authority determines that an individual cannot afford to pay a
fee established under paragraph (1)(i) of this subsection, the Authority
may exempt the individual wholly or partly from the fee,
Notice and opportunity to be heard
(c) The Authority may not assess a civil penalty against a person unless
the person:

(1) receives reasonable prior notice of the complaint; and

(2) has an opportunity to be heard under § 12-113 of this subtitle.

As to the civil penalties that the Authority may assess against individuals, P.U. §
12-135 states, in pertinent part:

Civil penalties assessed by Authority
(a)(1) A person that performs an excavation or demolition without first
providing the notice required under § 12-124(a) of this subtitle and
damages, dislocates, or disturbs an underground facility is deemed
negligent and is subject to a civil penalty assessed by the Authority not
exceeding:

(1) $2,000 for the first offense; and

(ii) subject to subsection (c) of this section, $4,000 for each

subsequent offense.
(2) Instead of or in addition to a civil penalty assessed under this
subsection, the Authority may:

(i) require that a person:

11



L. participate in damage prevention training; or
2. implement procedures to mitigate the likelihood of
damage to underground facilities; or
(ii) impose other similar measures.
(3) A person that violates any provision of Part IV of this subtitle is
subject to a civil penalty assessed by the Authority not exceeding $2, 000.

The Authority imposed monetary sanctions against Petitioner for its violation of

P.U. §§ 12-124(a) and 12-127(e). Section 12-124(a) of the Public Utility Article states:

In general

(a) A person that intends to perform an excavation or demolition in the
State shall initiate a ticket request by notifying the one-call system serving
the geographic area where the excavation or demolition is to be performed
of the person's intent to perform the excavation or demolition.

Section 12-127(e) of the Public Utility Article states:

Unmarked underground facilities
(e)(1) If a person knows or has reason to know that an underground
facility in the area of a planned or ongoing excavation or demolition is not
marked as required by this subtitle, the person may not begin or continue
the excavation or demolition unless the person:
(1) has repeated the notification required under § 12-124 of this
subtitle; and
(i) receives notification from the underground facilities
information exchange system of the one-call system confirming
that all applicable owner-members that have underground facilities
in the vicinity of the excavation or demolition have marked:
1. the underground facilities in accordance with § 12-
126(c) of this subtitle; or
2. the applicable portion of the underground facilities in
accordance with 12-126(d) of this subtitle.
(2) If the underground facility is not marked as required by this subtitle
after the person receives notification from the underground facilities
information exchange system under paragraph (1) of this subsection, the
person may proceed with the excavation or demolition.

(¢) Cnty. Council for Montgomery Cnty. v. Investors Funding Corp.
Petitioner relies heavily on Cnty. Council for Montgomery Cnty. v. Investors
Funding Corp., 270 Md. 403 (1973) (“Investors Funding”) to support its contentions

raised on review. As such, a thorough review of the case is instructive.



In 1972, the County Council for Montgomery County enacted Bill 19-71, which
imposed comprehensive regulations relating to apartment rental business and its
concomitant landlord-tenant relationships and activities in Montgomery County.
Investors Funding Corp., 270 Md. at 406. Among other things, the enacted regulations —
Chapter 93A (“the Act™) — established a “commission and office to determine certain
minimum rights and remedies, obligations and prohibitions, for landlords and tenants of
certain kinds of residential property.” I/d The Commission’s powers included the
authority to enforce provisions of the relevant legislation:

‘[T]hrough any appropriate means; including but not limited to . . . (ii) the

imposition of a civil penalty, not in excess of $1,000, for the violation of

any provision of this Chapter, (iii) the imposition of an award of money

damages against a landlord or tenant for the benefit of either as may be

provided for in this Chapter, (iv) the ordering of repairs by a landlord or
tenant, and (v) the investigation and conciliation of any violations of this

Chapter or any complaints filed hereunder and the investigation of any

matter relating to any license to conduct or operate a rental facility.’
Investors Funding Corp., 270 Md. at 408.

Investors Funding Corporation, together with a number of other corporations and
individuals engaged in the renting business in Montgomery County (“the landlords™),
sought declaratory relief in the Circuit Court for Montgomery County. The landlords
requested that the court declare that the Act violated the state and federal constitutions,
and was otherwise beyond the power of the Council to enact. The court concluded that
while the Council possessed the authority to enact Chapter 93A, a number its provisions
“were illegal, unconstitutional or otherwise nugatory as being in conflict with the public

general laws of the State.” Investors Funding Corp., 270 Md. at 40S. Both the landlords

and the County Council appealed.
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Before the Court of Appeals, the landlords contended that the circuit court
correctly determined that certain provisions of Chapter 93A were unconstitutional, as the
“provisions vested in an administrative body judicial powers reserved exclusively to the
courts by Article IV, [§] 1 of the Maryland Constitution.”® Investors F unding Corp., 270
Md. at 426. In response, the Council argued that the powers vested in the newly-created
Commission were not judicial powers, but rather “adjudicatory and quasi-judicial
functions which constitutionally can be delegated to an administrative agency.” Id. at
428.

In analyzing the contentions of the parties, the Court of Appeals acknowledged
the inherent and historic conflict between Article IV, § 1 of the Maryland Constitution
and administrative agencies. The Court recognized, however, a gradual relaxation of the
tension between the two, “largely justified by reservation of ultimate authority in the
courts.” Investors Funding Corp., 270 Md. at 432. With specific respect to the separation
of powers doctrine, the Court noted that “the existence of that doctrine does not itself
inhibit the delegation to an administrative agency of a blend of executive or legislative
powers with powers judicial in nature; the determining factor is not so much the specific
powers granted to the administrative agency, but rather the relationship of the courts to
the exercise of that power.” Id. at 436.

After conducting a thorough review of the powers of the Commission vis & vis

judicial authority, the Court of Appeals held that:

% “The Judicial power of this State is vested in a Court of Appeals, such intermediate courts of appeal as

the General Assembly may create by law, Circuit Courts, Orphans' Courts, and a District Court. These
Courts shall be Courts of Record...” MD, CONST. art. IV, § |
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[Tlhe grant of remedial powers to the Commission to award money

damages, terminate leases, order repairs and the return of security deposits

and rental monies paid, and to award funds for temporary substitute

housing does not constitute an invalid delegation of judicial power to an

administrative agency in violation of the Maryland Constitution.
Investors Funding Corp., 270 Md. at 440-41.

Although the Court of Appeals accepted the Council’s grant of adjudicatory and

remedial authority to the Commission as constitutionally permissible, the Court took
issue with the Commission’s power to enforce the provisions of the Act by imposing a
civil penalty not exceeding $1,000 for the violation of any the Act’s provisions. /nvestors
Funding Corp., 270 Md. at 441. According to the Court, tl;e" Commlssmn hadk _
“unrestricted, unbridled discretion in fixing the amount of the penalty, ‘within broad
limits, up to $1,000 without regard to the nature or gravity of the violation.” Id. The
Court concluded that such broad discretion, without any legislative safeguards or
standards to guide the Commission in exercising its discretion, constituted “an invalid
delegation of legislative powers and otherwise violates due process of law requirements.”
Id. In declaring the Act illegal due to the lack of legislative safeguards and standards, the
Court pointed out that “[n]o meaningful judicial review of the Commission's assessment
of such penalties would appear possible in light of the unrestricted nature of the
discretion sought to be vested in the Commission.” /d. at 442,

Nevertheless, the Court recognized the “trend of cases is toward greater liberality
in permitting grants of discretion to administrative officials, particularly in the fields of
public health and safety, in order to facilitate the administration of the laws as the

complexity of governmental and economic conditions increase.” Invesiors Funding

Corp., 270 Md. at 442 (emphasis added). One of the cases illustrative of this “trend” cited
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by the Investors Funding Court was Pressman v. Barnes, 209 Md. 544, 555 (1956),

where the Court held:

Generally, a statute or ordinance vesting discretion in
administrative officials without fixing any standards for their guidance is
an unconstitutional delegation of legislative power. But [the Court] also
hold[s], as a qualification of the general rule, that where the discretion to
be exercised relates to police!” regulations for the protection of public
morals, health, safety, or general welfare, and it is impracticable to fix
standards without destroying the flexibility necessary to enable the
administrative officials to carry out the legislative will, legislation

delegating such discretion without such restrictions may be valid.
%%k

The modern tendency of the courts is toward greater liberality in

permitting grants of discretion to administrative officials in order to

facilitate the administration of the laws as the complexity of governmental

and economic conditions increases.

¥ Discussion

Retuning to the case at hand, as an initial matter, the Court notes that Petitioner
does not challenge the factual findings of the Authority, including the Authority’s
determination that Petitioner violated the Miss Utility Statute. Rather, Petitioner contends
that the Authority’s power exceeds its statutory authority, the Maryland Constitution, and
the Authority itself constitutes a violation of the separation of powers doctrine. The Court
shall address each contention accordingly.

(a) Delegation of power to the Authority
Petitioner argues that § 12-135 of Maryland Public Utilities Article of the

Maryland Code violate Article 24 of the Maryland Declaration of Rights and Article TV

of the Maryland Constitution in vesting plenary judiciary powers in the Maryland

7 It is evident to the this Court that, given the placement of the word “police,” and the context of the
passage in which it is used, the intended meaning of the word was that of “police powers” and not law
enforcement. See Tighe v. Osborne, 149 Md. 349 (1925), “...police power is the power inherent in the state
to prescribe within the limits of the federal and state Constitutions reasonable regulations necessary to
preserve the public order, health, safety, or morals.”



Underground Facilities Damage Prevention Authority (“the Authority”) to adjudicate all
cases involving violations of the Miss Utility Statute.® The Court finds this assertion to be
without merit,

In Investors Funding Corp., the Court of Appeals specifically addressed the issue
of the separation of powers doctrine as it related to the delegation of alleged judicial
authority to an administrative agency. The Court held that “the existence of th[e] doctrine
does not itself inhibit the delegation to an administrative agency of a blend of executive
or legislative powers with powers judicial in nature; the determining factor is not so much
the specific powers granted to the administrative agency, but rather the relationship of the
courts to the exercise of that power.” Investors Funding Corp., 270 Md. at 436,

This Court finds the above-quoted language instructive, and allows for the
delegation of judicial or quasi-judicial powers to an administrative agency, so long as
there is there an opportunity for judicial review of an agency’s decisions. See Lussier v.
Maryland Racing Comm'n, 343 Md. 681, 707 (1996) (“[The Court of Appeals] ha[s]
never allowed there to be a delegation to an administrative agency of adjudicatory power
without insisting that it be accompanied by provisions for judicial review of the exercise

of that power.”). The Miss Utility statute expressly provides that all decisions of the

¥ Specifically, Petitioner states that:

(t] does not question the sweeping language of the Miss Utility Statute. Instead
Petitioner takes issue with having to submit to the plenary jurisdiction of an
administrative body with which it has no relationship, which can not only issue citations

but adjudicate them, for any actions which in any way move dirt throughout the State of
Maryland.

Petitioner's Memorandum of Points & Authorities, at 6 (December 26, 2014),
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Authority are subject to judicial review by the circuit courts of the State.” As such, the
Authority does not constitute an impermissible delegation of judicial or legislative power,
(b) Legislative Safeguards and Standards

Relying once again on Investors Funding Corp., Petitioner contends that the Miss
Utility Statute violates Article IV, § 1 of the Maryland Constitution and/or Article 24 of
the Maryland Declaration of Rights by vesting the Authority “unrestricted, unbridled
discretion” in assessing penalties up to one thousand dollars ($1,000.00) without any
legislative safeguards or standards. As noted earlier, in Jnvestors Funding the Court of
Appeals held that the Commission’s discretion in fixing the amount of the penalty within
broad limits, and without any legislative safeguards or standards to guide the
Commission in exercising its discretion, constituted “an invalid delegation of legislative
powers and otherwise violates due process of law requirements.” Jnvestors Funding
Corp., 270 Md. at 441.

Petitioner, however, overlooks the Investors Funding Court’s recognition of the
“trend of cases [] toward greater liberality in permitting grants of discretion to
administrative officials, particularly in the fields of public health and safety, in order to
facilitate the administration of the laws as the complexity of governmental and economic
conditions increase.” Investors Funding Corp., 270 Md. at 442 (emphasis added). In
Pressman v. Barnes, 209 Md. 544, 555 (1956), for example, the Court of Appeals held
that “where the discretion to be exercised relates to police regulations for the protection
of public morals, health, safety, or general welfare, and it is impracticable to fix standards

without destroying the flexibility necessary to enable the administrative officials to carry

* See MD. CODE ANN,, P.U. § 12-113(e)(1) “A person aggrieved by a decision of the Authority may, within
30 days after receiving the decision, request judicial review of the decision by the circuit court.”
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out the legislative will, legislation delegating such discretion without such restrictions
may be valid.”

In the present case, the discretion exercised by the Authority relates to
underground facilities. That is, personal property that is “buried or submerged for use in
connection with the storage or conveyance of water, sewage, oil, gas, or other substances;
or the transmission or conveyance of electronic, telephonic, or telegraphic
communications or electricity.” MD. CODE ANN., P.U. § 12-102(0)(1). Underground
facilities include “pipes, sewers, conduits, cables, valves, lines, wires, manholes, [and]
attachments.” MD. CODE ANN., P.U. § 12-102(0)(2).

Clearly, the regulation of the above-mentioned facilities directly relate to the
health, safety, and general welfare of the public, as they affect basic utilities of modern
life such as electricity, communication, and sewage management. The development, use,
maintenance, and supervision of such facilities can be complicated, and involve private
corporations, local and state government agencies, and the general public. In order to
navigate the complexities of underground facilities damage prevention, the General
Assembly created the Authority, and permitted it to exercise a certain degree of discretion
in assessing penalties for violation of the Miss Utility Statute. Given the undeniable
relation of underground facilities to the health and safety of the general public, and the
inherent complexities of the underground facilities damage prevention, the Court finds
the discretion of the Authority to be constitutionally permissible.

(c) Scope of Statutory Authority
Finally, as ancillary argument, Petitioner contends that the Authority exceeded its

statutory authority by assessing a one thousand dollar ($1,000.00) fine not provided by
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statute. The Court finds Petitioner’s argument to be without merit. Section 12-135(a)(3)
states that “[a] person that violates any provision of Part IV of this subtitle is subject to a
civil penalty assessed by the Authority not exceeding $2, 000,” In the case at bar, the
Authority sanctioned Petitioner for violations of P.U. § 12-124(a) & § 12-127(e). Both
sections are located in Part IV of the subtitle referenced in P.U. § 12-135, and both
contain express prohibitory language or, in the case of P.U. § 12-124(a), impose
affirmative duties that individuals engaged in certain activities must comply with, After
conducting a hearing, the Authority determined that Petitioner violated of P.U. § 12-
124(a) & § 12-127(¢), and sanctioned Petitioner with the statutorily prescribed limits. As
such, contrary to the argument of Petitioner, the Authority did not exceed its statutory
authority.
VI.  Conclusion

For the reasons stated in this Memorandum Opinion, the Court shall affirm the

decision of the Maryland Underground Facilities Damage Prevention Authority. An

accompanying Order shall be entered, consistent with this Memorandum Opinion.

/

Williahr€, Mulford, 11, Judge

e
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IN THE MATTER OF
RELIABLE CONTRACTING
COMPANY

FOR JUDICIAL REVIEW OF THE
DECISION OF THE MARYLAND
UNDERGROUND FACILITIES
DAMAGE PREVENTION
AUTHORITY

IN THE
CIRCUIT COURT
FOR

ANNE ARUNDEL COUNTY

Case No.; C-13-182390

* * * * * *

ORDER

The above-captioned matter, having come before the Court on April 7, 2014 for judicial

review of the decision of the Maryland Underground Facilities Damage Prevention Authority,

the parties having been heard and arguments made, upon careful consideration of submitted

pleadigs, and for the reasons stated in the accompanying Memorandum Opinion, it is this ]: -
=3

day (g_.lune, 2014, by the Circuit Court for Anne Arundel County hereby

!
- ORDERED, that the decision of the Maryland Underground Facilities Damage

T
Prevgntion Authority is AFFIRMED.

Lo

—

Williafi ®. Mulford, 11, Judge



Decision

Case 02-C-13-180990

WSSC/Pinpoint Underground
VS
Maryland Underground
Facilities Damage Prevention
Authority



i . .~ . 11/15/2014 10:51 AM so K

-

.b -
e . Q \-_)
"

B L |

v

IN THE CIRCUIT COURT FOR ANNE ARUNDEL COUNTY

In the Matter of Washington Suburban - Civil Action No:

Sanitary Commission, et al. 02-C-13-180990
*
Agency Case Nos.:

316a,316b,408,411a,411b

Upon consideration of Petitioner, Washington Suburban Sanitary Commission,
Memorandum, Respondent Maryland Underground Facilities Damage Prevention

Authority’s Response thereto, and after hearing oral argument on this matter, it is this

7 “ day of NO\[Q,Mb{,r , 2014, by the Circuit Court for Anne Arundel
County, hereby
ORDERED, that the decision of the Maryland Underground Facilities Damage
Prevention Authority in Agency Casc Nos. 316a, 316b, 408, 411a, and 411b is hercby

AFFIRMED,

Juydge, Circuit Court fo:O( fine Arundel County

Copies to: All counsel of record

4813.3588-8920, v. 2
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